COUNCILMEMBERS

ORTING CITY COUNCIL

Position No. Study Session Meeting Agenda
1. Tod Gunther Orting Multi-Purpose Center
2. John Kelly 202 Washington Ave. S, Orting,
3. Michelle Gehring WA
4. Joachim Pestinger June 19, 2019
5. Nicola McDonald 6PM.
6. Greg Hogan CHAIR, DEPUTY MAYOR GREG HOGAN
7. Scott Drennen

CALL MEETING TO ORDER, PLEDGE AND ROLL CALL.

COMMITTEE REPORTS
Public Works

+ CM Drennen & CM Gunther
Public Safety

4+ CM Kelly & CM Pestinger

Community and Government Affairs
* CM McDonald & CM Gehring

STAFF REPORTS

AGENDA ITEMS
A. AB19-40- Resolution No. 2019-13- Sponsorship- Pumpkin Fest.

B.

e CM McDonald / CM Gehring

AB19-41-Right —of-Way Occupancy and Use Agreement with Pierce County- Early
Outdoor Warning Alarms.
o City Attorney

. AB19-42- Ordinance No 2019-1046-Granting A Nonexclusive Master Use Permit To

Mclimetro Access Transmission Services Corp. D/B/A Verizon Access Transmission
Services.
o City Attorney

. AB19-43- Amendment to the Grant Policy.

e CM McDonald/ CM Gehring

. Fireworks Referendum.

e Deputy Mayor Hogan

. Deputy Mayor Process.

e CM Gunther

ADJOURNMENT
Motion: To Adjourn.

Americans with Disabilities Act — reasonable accommodations provided upon request (360) 893-2219
Upcoming Meeting: Next Regular Meeting: July 10", 2019, 7pm, (MPC)
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City Of Orting
Council Agenda Summary Sheet

. . Committee Study Session Council
Subject: Resolution
No 2019-14, Agenda Item #: CGA AB19-40
Declaring A Public For Agenda of: 6.13.19 6.19.19
Purpose And
Authonzm_g City Department: CGA /City Clerk
Sponsorship Of =
Pumpkin Fest. Date Submitted: | 5.23.19

Cost of Item: S

Amount Budgeted: S

Unexpended Balance: S

Bars #:

Timeline: This Event takes place on October 21%, 2019
Submitted By: Jane Montgomery/CGA Committee

Fiscal Note:

Attachments: Application and Resolution No. 2019-14

SUMMARY STATEMENT:

Pursuant to the City’s adopted Special Event Sponsorship Policy (“Policy”), the City has received
an application for sponsorship from the Tacoma Events Commission for Pumpkin Fest. The
Policy requires that the City Council review and approve all applications for sponsorship, and
determine whether an event qualifies for sponsorship (after review and approval of the
application by the Community & Government Affairs Committee). To qualify for sponsorship,
an approved event must: 1.Be one where all citizens can reasonably participate; 2. Serve a valid
municipal purpose, such as strengthening the City’s sense of community or celebrating a City’s
history and; 3. May provide, through increased customers, additional revenues for Orting
businesses and subsequently improved tax revenues for the City. Proposed Resolution No.
2019-14 reflects a finding that the event qualifies for sponsorship, and authorizes the
sponsorship of the event, pursuant to a contract entered into between the Mayor and the
organization holding the event.

RECOMMENDED ACTION: Move to the consent agenda for July 10*, 2019.

FUTURE MOTION: To approve resolution No. 2019-14, A Resolution Of The City Of Orting,
Washington, Declaring A Public Purpose And Authorizing City Sponsorship Of Pumpkin Fest.




PO Box 489 * Orting, WA 98360
360.893.2219 Ext. 120

Website: www.cityoforting.org
Email: recreation@cityoforting.org

-

APPLICATION FOR SPECIAL EVENT PERMIT
AND CITY SPONSORSHIP FOR SPECIAL EVENT

SECTION I: INSTRUCTIONS TO APPLICANT: A Special Event Permit issued by the City of Ortingis required
for any Special Event that occurs within the City of Orting, and meets the following definition of “Special Event™

A Special Event is an activity which occurs upon public or private property that will affect
the standard and ordinary use of public streets, rights-of-way, or sidewalks, and/or which
requires extraordinary levels of City services. This includes, but not limited to; fairs,
festivals, carnivals, circus, sporting events, foot runs, bike-a-thon, block parties, event
street closures, markets, parades, exhibitions, auctions, dances, riding galleries, theatrical
or musical entertainments and motion picture filming.

Special Event Permit: To qualify for a Special Event Permit, the Applicant shall submit the following to the City sixty (60)
days prior to the event: (1) a completed Special Event Permit Application; (2) a Certificate of Insurance, naming the City of
Orting as an additional insured for this event in the amount of $1,000,000.00; and (3) a map that shows the area in which the
event will take place and affected areas of the City. Applicants are encouraged to submit their requests as far inadvance as
- -possible (60 days minimum) for events that may require more significant City services in order to ensure the best coordination
with City personnel, such as events that involve blocking roads or traffic revisions or events which may block emergency

access to areas.

Permit Application Rates: For Rates see Resolution 2011-12

Special Event City Sponsorship: All Special Events require 2 Permit; some Special Events may qualify for City Sponsorship,
according to the City’s Special Event Sponsorship Policy (Policy). To qualify for City Sponsorship the event must abide by
all requirements of the Policy, including: (1) hosted by a Non-Profit Organization registered with the Washington Secretary of
State; (2) be open to all Orting residents; and (3) serve a valid municipal purpose, such as strengthening the City’s sense of
community or celebrating the City’s History. Applicants seeking City Sponsorship must meet these baseline criteria, and shall
submit to the City Clerk the following at least 60 days prior to the month in which the Event is scheduled to occur: (1) all items
required for a Special Event Permit (described above); (2) a brief letter defining the purpose of the event and the tier of
sponsorship requested (see Section III of this Application for more information); and (3) proof of liability insurance that
compiles with the terms of Section IV of the City Special Event Sponsorship Policy. All requests for City Sponsorship are
reviewed by the City Council’s Community and Government Affairs (CGA) Committee, and Applicants will be required to
have a representative attend a CGA Committee meeting in order to answer any questions regarding the request. Applicants are
advised to review the City’s Policy before requesting City Sponsorship for a Special Event. All City Sponsored Events shall
comply with all applicable local, state and federal regulations.

SECTION II: SPECIAL EVENT PERMIT APPLICATION [TO BE COMPLETED BY APPLICANT]
NAME OF EVENT: _ ORTING Yomplein Fest: " DATE OF EVENT: /4| /2] /F
TIMES EVENT: SetUp S :<?AM/PM Start of Event /0; 62 End of Event 5 : o» End Time & i~
_ TYPE OF EVENT (CIRCLE ALL THAT APPLY): - _
| e Parade e Run/Race
e  Walk Procession/Organized Rally e March e  Block Party

s  Demonsiration e Other (Please Describe:
CONTACT PERSON FOR EVENT (day of);) G ARY ). GRAEPE. PHONE: (253) _Q30-6 &5/

. PHONE OF CONTACT PERSON: _ (253 230-£.851 _ .
SPONSORING ORGANIZATION (Non-Profif): _ EVentS CommuSs: n S0/C(3) Non-[reFiT
SPONSORING ORGANIZATION UBI# (Given by Secretary of State): £ Q1 YEY 1L
NAME AND TITLE OF PERSON APPLYING ON BEHALF OF SPONSORING ORGANIZATION:

Gaey (W, GraPe  ExecvTwve Direcror
APPLICANT’S MAILING ADDRESS: __ 4709 E-7 Bgivgefort Wy. )

———————————————————— e ———
001.362.40.04.00 UniversiTy riace, LA, 75966 5/11/2018




CITY/STATE/ZIP: /in, vprs Tty $74c] 608 - | FFYece
.PHONE: (253) _23p- &85/ FMAIL ADDRESS: G LlG-Rape 77 @ CamcasT.Ner

Certificate of Insurance showing the City of Orting as an Additional Insured (please attach).
o Name of Insurance Compeny: Aoy E = 4/] Senn CerTiEicete © i .
e Policy Number: Lasvenan, AFter Accepraice

A City Map that shows the area in which the event will take place (please attach). Please show on the
map the streets that will be closed, the location of barricades/signs, where you will be using electricity,
where police services or any other staffing by the City of Orting will be necessary, where garbage
receptacles will be placed, where restroom facilities are provided, and indicate other streets that may be
affected by event as well as the flow of traffic will be routed.

What arrangements have been made to provide for additional garbage service and where is the plan for

placement (Show on Map)? |
City oF Qerinprmpes A LDuppste 10 be Locares in tfe Coenel of e Packiiy
Lot Ly the Baesricve < Aelter on Trmn ST

What arrangements have been made to provide adequate restroom facilities and where (Show on Map)?
Ao LityoF Oerine pravines 2-3 Sani '~ Caas . The DISlic rESTFOIWS pre /5D mHe
I/UAK/&/K roell pS e Mo/t Jqfr:ﬂoﬂ Center & The ftimers tnptcel” 07 .

Will there be any open flame, cooking facilities, or gas cylinders (Show on Map)?
~es, The Fooop Cowsl wi V] be focAked pn TEAIN ST -

Will there be any vendors? (Circle on@/ NO If YES, vendors are required to purchase a City of
Orting Business License prior to the évent (City Code 4-1-1).

Will City services be requested? €S -
0 Barricades: How Many/Where (Show on Map @“»A@ L
Backscaner i/l be seeoed Yo Clodz eansir Ann Culisraip e A8,
oF Oct. /2™ 20/9 .
Signage: What Signs/Where (Show on Map(Y_EiS/f NO
Leqo 5)/4':;5 a4)) e rneeszen on BARRICADES .

<

<

Police Ofﬁcers@ /NO How Many/For what service/What Hours (must amange with the police department)

—_OusT 70 Chose Hhe Tuwo [2oAD5 .
City Crew:(YES)/NO How Many/For what service/What Hours (must arrange with the utility depaiment)
Lean C))’-;/ SYHEE ot TeAsH [Ackop .

<

S
Street Sweeper: YES (NO' Date of Request
Electricity: /NO  Basic Electrical Outlets/Spider Boxes (Show on Map)
e TREWTI beon sire 1o frovive Slecrrescac fiookeos fr [ooo Yoagrs
¢ Other:
Tt Alter ail | Jondars huue beon ACcoafenr) A 14 [/ e Sou
<A Kld /‘4 ., Ao FPS?"/ L'/ﬂ £ éﬂ-j‘/ﬂrJT s \/"'A/.‘f S‘/h/ 1/ é{o /Q{'ﬂ;ﬂ&/ﬂéf’/f’/} A/(/

Serl / ST, A0/

S O

_______;—-/——_—#
001.362.40.04.00 5/11/2018



Will the event interfere with access to emergency services or cause undue hardship or excessive noise
_ levels to adjacent businesses and/or residents? '

N©E

rd

What methods do you propose for notifying adjacent homeowners/businesses?

fé‘/ S0/ L Conrncr

Additional Comments that the City of Orting needs to know about your event?

SECTION III: ADDITIONAL INFORMATION FOR CITY SPONSORSHIP

Applicants for City Sponsorship for a Special Event shall comply with the City’s Special Event Sponsorship Policy. There is
no additional fee to apply for City Sponsorship, and Applicants may request sponsorship for a specific “tier.” The City offers
two “tiers” of sponsorship, with differing levels of support offered by the City depending upon the City’s determination of the
value added by the event to the community. 5

TIER REQUEST (CIRCLE ONE);

Tier#1: B
The following are examples of Tier #1 type events and available locations, and any special requirements therefor:

Gazebo or BBQ Area or North Park— Open to nonprofit organizations registered Active with Secretary of State,
and must comply with City’s insurance and indemnification ~ requirements.
North Park- For Event more than 1 day usage, open to nonprofit organizations registered Active with Secretary of
State, and must comply with City’s insurance and indemnification requirements. Organization must also purchase a
City Business License Blanket Permit.

Tier #1~Sponsorship May Include:

City Logo on Event (all City-Sponsored Events shall place the City Logo on all materials advertising the Event)
City Has a Booth at No Charge

Reader Board

Website

Facility Usage at No Fee

Sityto display banner over Washington Avenue at no fee.

THe following are examples of Tier #2 type events and available locations, and any special requirements tierefor:

_ Block Train Street/Calistoga/Parking Lots with MPC/Gazebo/North Park- Open to nonprofit organizations registered
Active with Secretary of State, and must comply with City’s insurance and indemnification requirements. Mustpurchase a City
Business License Blanket Permit.

Block Train Street/Calistoga/Washington/Parking Lots with MPC/ Gazebo/North Park-Open to nonprofit organizations
registered Active with Secretary of State, and must comply with City’s insurance and indemnification. Must purchase a City
Business License Blanket Permit.

Tier #2~Sponsorship May Include:

City Logo on Event
City Has a Booth at No Charge
Reader Board

Website
001.362.40.04.00 - 5/11/2018



‘ Facility Usage at No Fee

Spider Box Usage

1 Maintenance Staff 8 hours .

Police Staff for set up/take down of Barricades, Cones, Traffic Signs & Directing Traffic or Police to set up/take

down Barricades/Traffic Signs/Cones but not stay for event

2 Port-A-Potties

1 Dumpster :
Barricades/Cones/Traffic Signs )
City to display banner over Washington Avenue at no fee .

e © .0 ¢
n

If City Sponsorship is authorized by the City Council, the Sponsored Organization will be required to execute an Agreement
with the City, acknowledging and agreeing to terms including but not limited to such issues as insurance and indemnification.

SECTION IV:.SIGNATURE OF APPLICANT FOR SPECIAL EVENT PERMIT
THE-UNDERSIGNED APPLICANT HEREBY warrants that he/she is the authorized representative of
the Sponsoring Organization identified in Section II of this Application, and further AGREES to defend,
indemnify and hold harmless the City, its officers, officials, employees and volunteers from and against
any and all claims, suits, actions, or liabilities for injury or death of any person, or for loss or damage to
property, which arises out of the use of City’s property or from any activity, work or thing done, permitted,
or suffered by APPLICANT or public in or about the City’s property as a result of the APPLICANT’S
use of the City’s property.

I declare under penalty of perjury (under the laws of the United States of America) that the foregoing is
frue and correct.

APPLICANT SIGN, Date:d7 /23] 24/§
PRINTED NAME: (oA J. GRupe [ Lxecvryire LIecrors.
TITLE/ROLE IN SPONSORING ORGANIZATION: __£pesrs Commissie

You can either mail or bring in the application and fee to:

Mail to: . Or Stop by:

City of Orting City Hall
Attention: Event Permit 110 Train St SE
PO Box 489 Orting, WA 98360

Orting, WA 98360

*Tf you have questions regarding the application please call (360) 893-2219 ext. 120*
#%A receipt by the City is NOT approval of the event**

=

D etailed ﬁap Enclo
Sponsorship Requested:
‘Fee Paid § i

001.362.40.04.00 5/11/2018




CITY OF ORTING
WASHINGTON

RESOLUTION NO. 2019-14

A RESOLUTION OF THE CITY OF ORTING,
WASHINGTON, DECLARING A PUBLIC PURPOSE AND
AUTHORIZING CITY SPONSORSHIP OF ORTING
PUMPKIN FEST.

WHEREAS, the City of Orting has adopted a Special Event Sponsorship Policy (the
“Policy”) to extend City-sponsorship to events that the City Council determines serve valid
municipal purposes; and

WHEREAS, in accordance with the Policy, sponsorship is extended to events upon
application, on a case-by-case basis and at various levels of support depending on the value the
event has for the community; and

WHEREAS, upon a declaration by the City Council that a particular event qualifies for
sponsorship, the event may be entitled to use of city facilities and services without charge; and

WHEREAS, the City received an application for sponsorship from the Tacoma Events
Commission; and

WHEREAS, the City Council’s Community & Government Affairs Committee reviewed
the application on June 13", 2019, and recommended approval of the application; and

WHEREAS, the City Council finds that the Orting Pumpkin Fest has been an institution
of public service for 12 years, is open to the public, and serves the valid municipal purposes of
providing an opportunity for strengthening and promoting the City’s sense of community spirit
and pride by offering and affordable, fun, family oriented festival; and

WHEREAS, the City Council finds that the Tacoma Events Commission application for
Pumpkin Fest meets the requirements of the City’s Policy, and qualifies for City-sponsorship as
an event serving valid municipal purposes; and

NOW, THEREFORE, the City Council of the City of Orting, Washington, do resolve as
follows:

Section 1. Declaration_of Public Purpose. The City Council declares that Orting
Pumpkin Fest is an event open to the public, which serves the valid municipal purposes
described herein.

Section 2. Authorization for Sponsorship of Event. The City Council authorizes the
City’s sponsorship of the Orting Pumpkin Fest, pursuant to the City’s Policy, at the Tier # 2
level. This authorization extends to each event identified on the Orting Pumpkin Fest’s




application for sponsorship, included as Exhibit A. The Pumpkin Fest will be held on Saturday
October 21%, 2019. The Mayor is authorized to enter into a contract with the Tacoma Events
Commission to memorialize the City’s sponsorship described herein.

Section 3. Effective Date. This Resolution shall take effect and be in full force
immediately upon its passage.

PASSSED BY THE CITY COUNCIL AT A REGULAR MEETING THEREOF ON
THE DAY OF 2019.

CITY OF ORTING

Joshua Penner, Mayor

ATTEST/AUTHENTICATED:

Jane Montgomery, City Clerk, CMC

Approved as to form:

Charlotte A. Archer
Inslee, Best, Doezie & Ryder, P.S.
City Attorney



R City Of Orting
"’ Council Agenda Summary Sheet

. . Committee Study Session Council
Subject: Right Of
Entry Occupancy Agenda item #: AB19-41
And Use Agreement For Agenda of: 6/19/19
With Pierce County
For Ea.rly Outdoor Department: Planning/Administration
Warning Alarm -
Systems Date Submitted: | 5.8.19
Cost of Item: None
Amount Budgeted: None
Unexpended Balance: None
Bars #:
Timeline:
Submitted By: City Administrator/City Attorney

Fiscal Note: None

Attachments: Right of Occupancy and Use Agreement

SUMMARY STATEMENT: RCW 35A.11.010, the City is authorized to permit the use of its
rights of way for the common benefit. Pierce County has installed (and seeks to maintain)
Early Outdoor Warning alarm systems within the City’s rights of way for providing emergency
notice of volcanic activity on Mount Rainier. This Agreement has been negotiated with Pierce
County, and allows Pierce County to install, operate and maintain those alarm systems
subject to the terms and conditions therein.

RECOMMENDED ACTION: Move Forward to the Consent agenda for the Meeting
of 7.10.19

FUTURE MOTION: To Authorize The Mayor To Execute the Right Of Entry
Occupancy And Use Agreement With Pierce County




Right-of-Way Occupancy and Use Agreement
City of Orting and Pierce County

This Use Agreement, (hereinafter referred to as “Agreement”) is made and entered into between the
COUNTY OF PIERCE (hereinafter referred to as “County”) a municipal corporation, and City of
Orting (hereinafter referred to as “City”).

RECITALS

A. WHEREAS counties proximate to Mount Rainier are required to have in place a
plan for responding to a volcanic emergency at Mount Rainier; and

B. WHEREAS such response plans include plans for Early Outdoor Warning alarm
systems; and

C. WHEREAS County is responsible for operating and maintaining an Early Outdoor
Warning alarm system to be used within the limits of the County; and

D. WHEREAS County has determined that efficient and effective installation locations
for Mount Rainier Volcanic Emergency Early Outdoor Warning Alarms are at City’s right-of-way
at various locations to be mutually agreed upon (hereinafter referred to as the “Property”), and

=L WHEREAS City has the authority to control the occupancy and use of its right-of-
ways; and

F. WHEREAS City believes that providing an optimal location for the Mount Rainier
Volcanic Emergency Early Outdoor Warning Alarms is a legitimate public occupancy and use for
City right-of-ways. City wishes to cooperate with the County in providing a place for the County’s
Mount Rainier Volcanic Emergency Early Outdoor Warning Alarms, but does not wish to take any
responsibility for, or subject itself to potential liability because of, placement of the Mount Rainier
Volcanic Emergency Early Outdoor Warning Alarms on City property or premises; now

G. THEREFORE, County and City enter into this Agreement, as follows:

AGREEMENTS

l. City agrees to specify and provide, at no cost to the County, a location(s), see
Exhibit A, within its right-of-ways where the County may construct, install, and set mounting poles
for the installation of the Mount Rainier Volcanic Emergency Early Outdoor Warning Alarms. City
shall, in consultation with representatives from the County, have sole authority to determine the
exact location for construction, installation and placement of the mounting poles and warning
alarms within the right-of-ways. It is understood that the mounting poles shall be approximately
fifty feet in height and shall be in the nature of a telephone pole, to be securely set into the ground.

2. The County shall design the mounting poles so that they do not create an unsafe
condition or an attractive nuisance to children or adults, and so that they cannot be climbed.

Page 1 of 5



3l It is understood that each of the Mount Rainier Volcanic Emergency Early Outdoor
Warning Alarms is a unit which weighs approximately 500 pounds. The County will securely
mount the units on the mounting poles approximately fifty feet above the ground.

4. The County agrees that in carrying out the installation of the poles and the Mount
Rainier Volcanic Emergency Early Outdoor Warning Alarms, the County shall work cooperatively
with, and follow the direction of, City officials in order to minimize the adverse impact of the
installation efforts upon the normal public use of the right-of-way.

5l The County shall be responsible for all costs, unless otherwise agreed upon, related
to the installation of the Mount Rainier Volcanic Emergency Early Outdoor Warning Alarms,
including without limitation any engineering or design costs, equipment costs, construction costs,
and cleanup costs. The County specifically agrees that upon completion of the installation of the
Mount Rainier Volcanic Emergency Early Outdoor Warning Alarms, the County shall take all
necessary action to restore the grounds to the condition they were in prior to the installation and
shall bear all costs of such restoration.

6. City shall have no responsibility for any costs or activities associated with the
installation, operation, testing, monitoring, repairing or maintaining of the Mount Rainier Volcanic
Emergency Early Outdoor Warning Alarms, unless otherwise agreed upon.

7. The County warrants that, prior to commencement of the installation of the
mounting poles or the alarm units, it will have obtained all required, city, county, state, or federal
permits, at the County’s expense.

8. The County agrees that in carrying out the activities of testing, monitoring, repair,
upgrading, operation, or any other activity related to the Mount Rainier Volcanic Emergency Early
Outdoor Warning Alarms, the County shall work cooperatively with, and follow the direction of,
City officials in order to minimize the impact of any such activities on normal City activities at the
installation locations.

9. The County and City agree not to test the Mount Rainier Volcanic Emergency Early
Outdoor Warning Alarms unless both have been notified and mutual arrangements are made.

10.  The County agrees to indemnify, defend, and hold City harmless from and against
any and all claims, demands, actions, fines, penalties, liabilities of any kind and lawsuits, and shall
pay all costs and attorney’s fees incurred by the City in the defense thereof, including alleging any
injury to persons or property damage, including nuisance, and including without limitation claims
of students, parents, employees, contractors, subcontractors, neighbors, etc., allegedly arising
resulting in any way from the installation, operation, testing, maintenance of, or in any other
manner related to the Mount Rainier Volcanic Emergency Early Outdoor Warning Alarms. If the
claim, suit or action involves claims of negligence by City, this indemnification and hold harmless
agreement shall be applicable and in full force and effect, except as to any adjudicated damages for
gross negligence by the City. For purposes of this indemnification and hold harmless provision,
City includes past, present, and future employees, officers, board members, agents, and
representatives.
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The foregoing indemnity is specifically and expressly intended to constitute a waiver of the
County’s immunity under industrial insurance, Title 51 RCW, as respects the City only, and only to
the extent necessary to provide the City with a full and complete indemnity of claims made by the
County’s employees. This waiver has been mutually negotiated.

The County shall provide insurance coverage, or self-insurance, for the acts and omissions
of its officers, employees and agents in providing the services and carrying out the obligations of
this Agreement, to the same extent and in the same amount as is provided generally by the County
for its officers, employees and agents. The County shall provide proof of its insurance coverage or
self-insurance at the request of the City.

The provisions of this section shall survive the termination of this Agreement.

11.  The term of this agreement shall be a minimum of ten (10) years, commencing May
1, 2019. The term shall automatically extend for five (5) renewal periods of three (3) years each
unless either party provides written notice to the other of its election not to renew the term, at least
ninety (90) days prior to the end of the current term.

12.  Notwithstanding any other provision of this Agreement, City may, once the initial
ten (10) year term has expired, give notice that it desires to have the Mount Rainier Volcanic
Emergency Early Outdoor Warning Alarms (including the mounting poles) dismantled and
removed and/or relocated from City right-of-ways. Upon receipt of such notice, the County shall
have ninety (90) days to accomplish the dismantling and removal and/or relocation of the Mount
Rainier Volcanic Emergency Early Outdoor Warning Alarms. All costs of such dismantling and
removal shall be the responsibility of the County. Upon dismantling and removal and/or relocation
of the Mount Rainier Volcanic Emergency Early Outdoor Warning Alarms, including the mounting
poles, the County shall be responsible for promptly restoring City premises to the condition in
which such premises were found prior to the installation of the Mount Rainier Volcanic Emergency
Early Outdoor Warning Alarms.

In the event of an emergency, or where the mounting poles or warning alarms units create
or contribute to an imminent danger to health, safety, or property, City may protect, support,
temporarily disconnect, remove, or relocate any or all parts of the alarm units without prior
notice, and charge the County for costs incurred.

13. Notwithstanding any other provision of this Agreement, the County may, on its own
initiative and at its own cost, dismantle and remove the Mount Rainier Volcanic Emergency Early
Outdoor Warning Alarms from the grounds at the Property, and promptly restore the City’s
Property to the condition in which such Property were found prior to the installation of the Mount
Rainier Volcanic Emergency Early Outdoor Warning Alarms. The County shall provide City with
written notice of its intent to dismantle and remove the Mount Rainier Volcanic Emergency Early
Outdoor Warning Alarms, and agrees that in scheduling and carrying out the dismantling and
removal of the poles and the Mount Rainier Volcanic Emergency Early Outdoor Warning Alarms,
the County shall work cooperatively with, and follow the direction of, City officials in order to
minimize the impact of the installation effort on normal City activities at the Property.
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14.  In any action to enforce this Agreement, the prevailing party, as between the County
and City, shall be entitled to an award of its reasonable attorneys’ fees and costs incurred in such
action and as a reasonable consequence of the other party’s having failed to abide by the terms of
the Agreement.

15.  The failure of either party to insist upon strict performance of any of the covenants
and agreements contained in this Agreement or to exercise any option herein contained in any one
or more instances shall not be construed to be a waiver or relinquishment of any such, or any other,
covenant or agreements, but the same shall remain in full force and effect.

16.  This Agreement is made pursuant to, and shall be construed in accordance with, the
laws of the State of Washington. Pierce County shall be the venue of any arbitration or lawsuit
arising out of this Agreement.

17.  Any notice required to be given by either party to the other pursuant to the
provisions of this Agreement shall be in writing and shall be deemed to have been duly given or
sent if either delivered personally or deposited in the United States Postal Service, postage prepaid,
registered or certified, return receipt requested, addressed as follows or to such other address as
either party may designate in writing from time to time:

Pierce County DEM City of Orting

Office of the Director Mayor Joshua Penner
2501 S 35™ St, Suite D 110 Train St. SE
Tacoma, WA 98409 PO BOX 489

Orting, WA 98360

18.  If one or more of the clauses of this Agreement is found to be unenforceable, illegal or
contrary to public policy, the Agreement will remain in full force and effect except for the clauses
that are unenforceable, illegal or contrary to public policy.

19. This Agreement is the complete agreement between the parties on the subject addressed
herein, and it fully integrates and incorporates the understanding of the parties. It supersedes and
cancels all prior negotiations, correspondence and communication between the parties with respect
to the location, installation, and operation of the Mount Rainier Volcanic Emergency Early Outdoor
Warning Alarms. No oral modification or amendment to this Agreement shall be effective. This
Agreement may only be modified or amended by written agreement signed by the parties to the
Agreement.

IN WITNESS WHEREOF, the parties have executed this Agreement this  day of ,2019.

PIERCE COUNTY City of Orting

Attest: Approved:

By Date By Date
Prosecuting Attorney Joshua Penner, Mayor

(as to form only)
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Attest:

By Date By Date
Finance

Approved: Attest:

By Date By Date
Jody Ferguson, Director Name

Attorney (as to form only)

EXHIBIT “A”

City Early Outdoor Warning Alarm Site Locations:

Orting, Unit 1 - Well Site #1
18711 SR 162
Orting, WA 98360

Orting, Unit 2 - Orting City Hall
110 Train St.
Orting, WA 98360

Orting, Unit 3 - Ptarmigan Ridge School
805 Old Pioneer Way NW
Orting, WA 98360

Orting, Unit 4 - WA State Soldiers Home
1301 Orting Kapowsin Hwy E
Orting, WA 98360

Orting, Unit 25 - Village Green
524 Williams Blvd. NW
Orting, WA 98360

Orting, Unit 26 - City Shop

600 Calistoga St. W
Orting, WA 98360
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City Of Orting
Council Agenda Summary Sheet

. . Committee Study Session Council
Subject: Ordinance
No 2019-1046- Agenda Item #: AB19-42
Granting A For Agenda of: 6/19/19
Nonexclusive Master
Use Permit To . . .
Department: Planning/Administration

Mcimetro Access
Transmission
Services Corp. D/B/A
Verizon Access
Transmission

Date Submitted: | 5.8.19

Services

Cost of Item: None

Amount Budgeted: None

Unexpended Balance: None

Bars #:

Timeline:

Submitted By: City Attorney/City Planner/City Engineer

Fiscal Note: None

Attachments: Ordinance No 2019-XXX

SUMMARY STATEMENT: MCimetro Access Transmission Services Corp. d/b/a Verizon Access
Transmission Services (“MCimetro”), has applied for a Master Use Permit for the use of
certain portions of City rights-of-way for the installation, operation, and maintenance of a
fiber optic-based communications system to provide fiber optic-based telecommunications
service to customers in the Western Washington region. The Master Use Permit has been
negotiated with MCIMetro, and calls for the collocation of fiber optics on existing utility poles
within the City (and no new poles). A map detailing the proposed service area will be
provided at the Study Session.

Per RCW 35A.47.040, the Council may not adopt an ordinance or resolution adopting a
franchise until five days after its introduction. Therefore, Staff recommends that Council
approve the first reading of the attached Ordinance at this meeting, and that Ordinance
return for final adoption at the Council’s next regular meeting.

RECOMMENDED ACTION: Move Forward to the Consent Agenda for the Meeting
of 7.10.19

FUTURE MOTION: To Adopt Ordinance 2019-1046, Granting A Nonexclusive
Master Use Permit To MClMetro Access Transmission Services Corp. D/B/A
Verizon Access Transmission Services.




CITY OF ORTING, WASHINGTON

ORDINANCE NO 2019-1046

AN ORDINANCE OF THE CITY OF ORTING, WASHINGTON,
GRANTING A NONEXCLUSIVE MASTER USE PERMIT TO
MCIMETRO ACCESS TRANSMISSION SERVICES CORP.
D/B/A VERIZON ACCESS TRANSMISSION SERVICES;
PROVIDING FOR SEVERABILITY; AND ESTABLISHING AN
EFFECTIVE DATE

WHEREAS, MClImetro Access Transmission Services Corp. d/b/a Verizon Access
Transmission Services (“MClmetro”), hereinafter referred to as “Permittee” is a
telecommunications company that, among other things, provides fiber optic-based
telecommunications service to customers in the Western Washington region; and

WHEREAS, Permittee’s desired route through the City of Orting, hereinafter
referred to as “City,” requires the use of certain portions of City rights-of-way for the
installation, operation, and maintenance of a fiber optic-based communications system; and

WHEREAS, the City Council has determined that the use of portions of the City's
rights-of-way for installation of a telecommunications system is appropriate from the
standpoint of the benefits to be derived by local business and the region as a result of such
services; and

WHEREAS, the City Council also recognizes that the use of public rights-of-way
must be restricted to allow for the construction of amenities necessary to serve the future
needs of the citizens of Orting and that the coordination, planning, and management of the
City's rights-of-way is necessary to ensure that the burden of costs for the operations of
non-municipal interests are not borne by the citizenry; and

WHEREAS, the Revised Code of Washington (“RCW”) authorizes the City to
grant and regulate master use permits for the use of public rights-of-way for the installation,
operation, and maintenance of telecommunications services;

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF ORTING,
WASHINGTON, DO ORDAIN AS FOLLOWS:

Section 1. Master Permit Granted. Subject to the terms and conditions
hereinafter set forth, the City grants to the Permittee a master permit for a
telecommunications system as follows:




ARTICLE 1. DEFINITIONS

“Affiliate” when used in connection with Permittee means any Person who owns
or controls, is owned or controlled by, or is under common ownership or control with
Permittee, or any Person into which Permittee may merge or consolidate.

“Architectural Design Review” refers to administrative process of application
review by City Staff and the City’s Planning Commission, conducted in accordance with
the procedures set forth at Orting Municipal Code sections 13-6-7 and 15-5-1.

“Breach” means any failure of a Party to keep, observe, or perform any of its duties
or obligations under this Master Use Permit.

“City” means the City of Orting, a non-charter, optional Code City, operating under
the laws of the state of Washington.

“Construct” means to construct, reconstruct, install, reinstall, align, realign, locate,
relocate, adjust, affix, attach, modify, improve, remove, support, maintain, or repair.

“Design Document(s)” means the plans and specifications for the Construction of
the Facilities and improvements illustrating and describing the refinement of the design of
the Facilities to be Constructed and related improvements, establishing the scope,
relationship, forms, size and appearance of the Facilities by means of plans, sections and
elevations, typical construction details, location, alignment, materials, and equipment
layouts. The Design Documents shall include specifications that identify utilities, major
material and systems, Public Right-of-Way improvements, restoration and repair, and
establish in general their quality levels.

“100% Design Submittal” means a Design Document(s) upon which Permittee’s
contractors will rely in constructing the Facilities. 100% Design Submittal shall bear the
seal of an engineer licensed within the State of Washington.

“Direct Costs” include all actual and identifiable costs and expenses to the City to
the extent resulting directly from this Master Use Permit and allowable by applicable Law,
including by way of example:

i. Costs and expenses of materials, equipment, supplies, utilities,
consumables, goods and other items used in connection with or incorporated with this
Master Use Permit and any applicable taxes, insurance, and interest expenses related
thereto, including costs for crews and equipment;

1i. Costs and expenses of labor inclusive of payroll benefits, non-
productive time and overhead for each of the labor classifications of the employees
performing work for the activity and determined in accordance with the City’s ordinary
governmental accounting procedures; and,



iii. Costs and expenses for work by consultants or contractors to the
extent such work is related directly to the issuance, renewal, amendment, or administration
of this Master Use Permit, including by way of example and not limitation, engineering
and legal services.

“Emergency” means a sudden, generally unexpected occurrence, condition or set
of circumstances that, (a) significantly disrupts or interrupts the operation of Facilities in
the Public Rights-of-Way and Permittee’s ability to continue to provide services if
immediate action is not taken, (b) presents an imminent threat of harm to persons or
property if immediate action is not taken, or (¢) presents an imminent threat of harm to the
national security.

“Facility” means any part or all of the facilities, materials, equipment and
appurtenances of Permittee whether underground or overhead and located within the Public
Right-of-Way as part of the Permittee’s System, including by way of example and not
limitation, conduit, case, pipe, line, fiber, equipment, equipment cabinets and shelters,
vaults, generators or other back up power supplies, power transfer switches, cut-off
switches, electric meters, conductors, poles, carriers, drains, vents, guy wires, encasements,
sleeves, valves, wires, supports, foundations, towers, anchors, transmitters, receivers,
antennas, and other items necessary, convenient, or in any way appertaining to any and all
of the foregoing, whether the same be located across, above, along, below, in, over,
through, or underground.

“Law(s)” means all present and future applicable laws, ordinances, rules,
regulations, resolutions, Master use permits, authorizations, environmental standards,
orders, decrees and requirements of all federal, state, City and municipal governments, the
departments, bureaus or commissions thereof, authorities, boards or officers, any national
or local board of fire underwriters, or any other body or bodies exercising similar functions
having or acquiring jurisdiction over all or any part of the Facilities, including the City
acting in its governmental capacity, or other requirements. References to Laws shall be
interpreted broadly to cover government actions, however nominated, and include laws,
ordinances and regulations now in force or hereinafter enacted or amended.
Notwithstanding the foregoing, Permittee shall not be required to apply any new Laws to
then-existing Facilities, unless required by Law.

“Legal action” means filing a lawsuit or invoking the Party’s right to arbitration or
other legal proceeding.

“Master Use Permit” means the grant, once accepted by the Permittee, giving
general permission to Permittee to enter into and upon the Public Rights-of-Way to use and
occupy the same for the purposes authorized herein, all pursuant and subject to the terms
and conditions as set forth herein.

“Master Use Permit Area” means those Public Rights-of-Way located within the
area described in Exhibit “A” (Master Use Permit Area”). In the event that the Master Use
Permit Area is described as the entire present territorial limits of the City, it shall also
include any area annexed thereto during the term of the Master Use Permit.
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“Master Use Permit Ordinance” means this Ordinance setting forth the terms and
conditions upon which the Permittee shall be granted a Master Use Permit.

“Material Breach” means any of the following circumstances that are not cured
beyond applicable notice and cure periods:

o [faParty attempts to evade any material provision of this Master Use Permit
or engages in any fraud or deceit upon the other Party;

e If Permittee becomes insolvent, or if there is an assignment for the benefit
of Permittee’s creditors;

e [If Permittee fails to provide or maintain the insurance, bonds, or other

security required by this Master Use Permit;

A bad faith Breach;

Breach of Section 6.1 (Dispute Avoidance);

Any Breach that cannot practicably be cured; or

Any non-material breach that is not cured as required pursuant to Section
6.3.

“Non-Material Breach” means any breach that does not constitute a Material
Breach.

“Noticed Party” shall mean the Party in receipt of notice that it is in Breach.
“Party(ies)” mean either the City or the Permittee or both.

“Person” includes any individual, corporation, partnership, association, joint-
stock-company, limited liability company, political subdivision, public corporation, taxing
districts, trust, or any other legal entity, but not the City or any Person under contract with
the City to perform work in the Public Rights-of-Way.

“Permittee” shall mean MClmetro Access Transmission Services Corp. d/b/a
Verizon Access Transmission Services and any of its Affiliates.

“Public Rights-of-Way” means the surface of, and the space above and below, any
public street, highway, freeway, bridge, land path, alley, court, boulevard, sidewalk, way,
lane, public way, drive, circle or other dedicated public right-of-way, including, any
easement now or hereafter held by the City within the Master Use Permit Area for the
purpose of public travel, and over which the City has authority to grant permits, licenses
or Master Use Permits for use thereof, or has regulatory authority thereover, excluding
railroad rights-of-way, airports, harbor areas, buildings, parks, poles, conduits, or similar
facilities or property owned, maintained or leased by the City in its governmental or
proprietary capacity or as an operator of a utility.

“Telecommunications System” or “System” shall mean collectively the Facilities

necessary to provide fiber optic telecommunications services, including, but not limited to:
the transmission of voice, data, or other electronic information, facsimile reproduction,
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burglar alarm monitoring, meter reading, or other subsequently developed technology that
carries an electronic signal over fiber optic cable, as well as non-switched, dedicated and
private line, high capacity fiber optic transmission services to firms, businesses or
institutions within the City. Telecommunications System shall not mean or include
Facilities owned or used for the provision of cable services (as defined in 47 U.S.C. § 522)
for which a separate franchise would be required.

“Transfer” means any transaction in which all or a portion of the System is sold,
leased or assigned (except a sale or transfer that results in removal of a particular portion
of the System from the Public Rights-of-Way); or the rights and/or obligations held by the
Permittee under the Master Use Permit are transferred, sold, assigned, or leased, in whole
or in part, directly or indirectly, to another Person. A transfer of control of an operator
shall not constitute a Transfer as long as the same person continues to hold the Master Use
Permit both before and after the Transfer of control. The term "control” (including
"controlled by") means the power or authority to direct the management or operations of
the Permittee.

“Use Permit” means a document issued under the authority of the City that provides
specific requirements and conditions for Work to Construct Facilities within the Public
Rights-of-Way.

“Work” means any and all activities of the Permittee, or its officers, directors,
employees, agents, contractors, subcontractors, volunteers, invitees, or licensees, within

the Public Rights-of-Way to Construct the Facilities.

ARTICLE 2. MASTER USE PERMIT GRANT

2.1 Public Right-of-Way Use Authorized. Subject to the terms and conditions
of this Master Use Permit, the City grants to Permittee a nonexclusive Master Use Permit
generally authorizing the Permittee to Construct and operate Facilities for the purposes of
owning, operating, and maintaining a Telecommunications System in, along, among, upon,
across, above, over, and under the Public Rights-of-Ways located within the Master Use
Permit Area, as shown on the attached Exhibit A. However, Permittee must apply for and
be granted Use Permits for authorization to Construct Facilities on a site-by-site basis. As
part of the permitting process and consistent with applicable laws, the City may impose
such conditions as are necessary for the protection, preservation, and management of the
Public Rights-of-Way, including, by way of example and not limitation, for the purpose of
protecting any improvements, equipment, and devices in such Public Rights-of-Way, and
for providing for the proper restoration of such Public Rights-of-Way and to protect the
public and the continuity of pedestrian or vehicular traffic. Permittee shall pay all generally
applicable and lawful fees for the requisite City Use Permits.

2.2 Permit Term. The rights granted herein shall remain in full force and effect
for a period of ten (10) years from the effective date of this ordinance. However, this
Master Use Permit shall not take effect and Permittee shall have no rights under this Master
Use Permit unless a written acceptance with the City is received pursuant to this Master



Use Permit. If Permittee desires to renew this Master Use Permit, it shall file a renewal
application with the City between 180 days and 120 days prior to the expiration of the
existing Master Use Permit term. In the event of such filing, the City may, at the City’s
sole discretion extend the term of this Master Use Permit for up to one year beyond the
expiration date to allow processing of renewal. If the City elects to extend the term of this
Master Use Permit, written notice of the extension shall be provided to Permittee prior to
the Master Use Permit expiration date.

2.3 No Rights By Implication. No rights shall pass to the Permittee by
implication. Without limiting the foregoing and by way of example, this Master Use
Permit shall not include or be a substitute for:

2.3.1 Any other authorization required for the privilege of transacting and
carrying on a business within the City that may be required by the Laws of the City;

2.3.2  Any permit, agreement, or authorization required by the City for
Public Rights-of-Way users in connection with operations on or in Public Rights-of-Way
or public property including, by way of example and not limitation, Use Permits for
specific site authorization to Construct Facilities; or

2.3.3 Any permits, licenses, leases, easements, or other agreements for
occupying any other property or infrastructure of the City or other Persons to which access
is not specifically granted by this Master Use Permit including, without limitation,
agreements for placing devices on poles, light standards, in conduits, in vaults, in or on
pipelines, or in or on other structures or public buildings.

2.4  Interest in the Public Right-of-Way. This Master Use Permit shall not
operate or be construed to convey title, equitable or legal, in the Public Rights-of-Way. No
reference herein to a Public Right-of-Way shall be deemed to be a representation or
guarantee by the City that its interest, or other right to control the use of such Public
Right-of-Way, is sufficient to Master Use Permit its use for such purposes. The grant given
herein does not confer rights other than as expressly provided in the grant hereof. Such
right may not be subdivided or subleased to a person other than the holder of the Master
Use Permit. CITY DOES NOT WARRANT ITS TITLE OR PROPERTY INTEREST IN
OR TO ANY MASTER USE PERMIT AREA NOR UNDERTAKE TO DEFEND
PERMITTEE IN THE PEACEABLE POSSESSION OR USE THEREOF. NO
COVENANT OF QUIET ENJOYMENT IS MADE.

2.5 Condition of Master Use Permit Area. Permittee has inspected or will
inspect the Master Use Permit Area, and enters upon each such Master Use Permit Area
with knowledge of its physical condition and the danger inherent in operations conducted
in, on, or near any Master Use Permit Area. PERMITTEE ACCEPTS THE MASTER USE
PERMIT AREA IN AN "AS-IS WITH ALL FAULTS" BASIS WITH ANY AND ALL
PATENT AND LATENT DEFECTS AND IS NOT RELYING ON ANY
REPRESENTATION OR WARRANTIES, EXPRESS OR IMPLIED, OF ANY KIND




WHATSOEVER FROM THE CITY AS TO ANY MATTERS CONCERNING THE
MASTER USE PERMIT AREA.

2.6  Transfer. Any assignment of use or occupancy privileges granted under this
Master Use Permit requires consent of the City in the same manner as right of use or
occupancy originally granted, excepting minor stock transfers. Notwithstanding the
foregoing, Permittee may assign or transfer the rights and privileges granted herein to any
Affiliate, or to any purchaser of all or substantially all of the assets of Permittee, without
the requirement for City approval, so long as the successor provides advance written notice
to the City that it is then fully liable to the City for compliance with all terms and conditions
of this Master Use Permit.

2.7  Street Vacation. If any Public Right-of-Way or portion thereof used by
Permittee is to be vacated during the term of this Master Use Permit, unless as a condition
of such vacation the Permittee is granted the right to continue its Facilities in the vacated
Public Right-of-Way, within one hundred twenty (120) days after notice from City,
Permittee shall, without delay or expense to City, remove its Facilities from such Public
Right-of-Way, and restore, repair, or reconstruct the Public Right-of-Way where such
removal has occurred, and place the Public Right-of-Way in such condition to its original
condition, reasonable wear and tear excepted.

2.8  Reservation of City Use of Public Right-of-Way. Nothing in this Master
Use Permit shall prevent the City from constructing utility facilities including, but not
limited to: sewers and stormwater facilities, grading, changing grade, paving, repairing, or
altering any Public Right-of-Way; laying down, repairing or removing water mains; or
installing conduit or fiber optic cable. The City shall use reasonable efforts to not harmfully
interfere with Permittee’s use and placement of its Facilities within the Public Right of
Way during such construction or repair, unless the City requires Permittee to remove its
Facilities in accordance with the terms herein.

2.9  Government Services. To the extent that the Permittee makes its Facilities
and/or services available to other governmental entities within the State of Washington,
Permittee shall also make such facilities and services available to the City at similar rates
and on similar terms and conditions unless otherwise prohibited or restricted by state or
federal laws, regulations, or tariffs.

ARTICLE 3. COMPLIANCE WITH LAWS/ORDER OF PRECEDENCE

3.1 Compliance with Laws. Except as provided herein pursuant to Section 3.3,
the Permittee agrees to comply with all applicable Laws as now or hereafter in effect, and
any lawful orders from regulatory agencies or courts with jurisdictions over Permittee and
its Facilities, or over the City and the Public Rights-of-Way.

3.2 Police Powers. Permittee acknowledges that its rights hereunder are subject
to those powers expressly reserved by the City and further are subject to the police powers
of the City to adopt and enforce ordinances necessary to protect the health, safety, and



welfare of the public. Permittee agrees to comply with all applicable general ordinances
now or hereafter enacted by the City pursuant to such power.

3.3  Reservation of Rights/'Wavier. The City shall be vested with the power and
right to administer and enforce the requirements of this Master Use Permit and the
regulations and requirements of applicable Law, or to delegate that power and right, or any
part thereof, to the extent permitted under Law, to any agent in the sole discretion of the
City.

3.4  Order of Precedence. In the event of a conflict between a provision, term,
condition, or requirement of the Municipal Code or City ordinance and a provision, term,
condition, or requirement of this Master Use Permit, the provision, term, condition, or
requirement Municipal Code or City ordinance shall control to the extent of such conflict.

3.5  Future Laws. Notwithstanding anything herein to the contrary, Permittee
shall not be required to apply any new Laws to then-existing Facilities, unless required by
Law.

ARTICLE 4. ACCEPTANCE

4.1 Acceptance. Within thirty (30) days after the passage and approval of this
Master Use Permit by the City Council, this Master Use Permit shall be accepted by
Permittee by filing with the City Clerk or their designee during regular business hours,
three originals of this Master Use Permit with its original signed and notarized written
acceptance (as shown on the attached Exhibit B) of all of the terms, provisions, and
conditions of this Master Use Permit, together with the following, if required herein:

4.1.1 Any required Insurance Certificates or other proof of insurance
required in conformance with the requirements of Section 5.3 herein.

4.1.2 The performance and payment bond in conformance with the
requirements of Section 5.5.1 herein.

4.1.3 Payment in readily available funds of the administrative costs for
issuance of the Master Use Permit in conformance with the requirements of Section 5.5.1
herein.

4.1.4 Payment of the costs of publication of this Master Use Permit
Ordinance in conformance with the requirements of Section 5.5.4 herein.

In the event that the thirtieth day falls on a Saturday, Sunday, or legal holiday during which
the City is closed for business, the filing date shall fall on the next business day.

4.2 Failure to Timely File Acceptance. Except as provide in this Section 4.2
below, the failure of Permittee to timely file its written acceptance shall be deemed a




rejection by Permittee of this Master Use Permit, and this Master Use Permit shall then be
void.

4.3 Effective Date. Except as provided pursuant to Section 4.2 of this Master
Use Permit, the Effective Date of this Ordinance and Master Use Permit shall be 12:01
a.m. on the 31* day following passage and approval of this Master Use Permit by the City
Council.

4.4 Effect of Expiration/Termination. Upon expiration, revocation, or
termination of the Master Use Permit without renewal or other authorization, Permittee
shall no longer be authorized by the City to operate the Facilities and shall, to the extent it
may lawfully do so, cease operation of the Facilities. Forthwith thereafter, except as
provided in this Section, or as otherwise provided by ordinance, Permittee shall: (1) remove
its Facilities from the Public Rights-of-Ways and restore the Public Rights-of-Way within
one hundred twenty (120) days and in accordance with Section 7.13 of this Master Use
Permit, all at Permittee's expense; (2) sell its Facilities to another entity (which may include
the City) upon City approval; or (3) abandon any Facilities in place in the Public Rights-
of-Way in accordance with Section 7.14.

ARTICLE 5. PROTECTION OF THE CITY AND PUBLIC

5.1 Limitation of Liability

5.1.1 Indemnity/Release/Defense. The Permittee shall defend, indemnify,
and hold the City, its officers, officials, employees and volunteers harmless from any and
all claims, injuries, damages, losses, or suits including attorney fees, arising out of
Permittee’s negligence or willful misconduct, except to the extent such injuries and
damages are caused by the negligence or willful misconduct of the City.

5.1.2 Should a court of competent jurisdiction determine that RCW
4.24.115 applies to this Permit, then the Permittee agrees to defend, indemnify, and hold
the City, its officers, officials, employees and volunteers harmless to the maximum extent
permitted thereunder. It is further specifically and expressly understood that the
indemnification provided herein constitutes the Permittee’s waiver of immunity under
Industrial Insurance. Title 51 RCW, relating solely to claims made against the City by
Permittee’s employees. This waiver has been mutually negotiated by the parties. The
provisions of this section shall survive the expiration or termination of this Agreement.

512 Contractors/Subcontractors. Permittee’s contractors and subcontractors
performing Work in the Public Rights-of-Way shall comply with such bond, indemnity and
Insurance requirements as may be required by this Master Use Permit, City Code or
regulations, or other applicable Law.




5.3 Insurance Reguirements.

5.3.1 General Requirement. The Permittee shall procure and maintain for
the duration of the Permit, insurance against claims for injuries to persons or damage to
property which may arise from or in connection with operations or activities performed by
Permittee or on Permittee’s behalf with the issuance of this Permit. The Permittee’s
maintenance of insurance as required by the Permit shall not be construed to limit the
liability of the Permittee to the coverage provided by such insurance, or otherwise limit the
City’s recourse to any remedy available at law or in equity.

5.3.2 Scope of Insurance. The Permittee shall obtain insurance of the
types and coverage described below:

Commercial General Liability insurance shall be at least as broad as
Insurance Services Office (ISO) occurrence form and shall cover liability arising from
premises, operations, products-completed operations, and stop-gap liability. There shall
be no exclusion for liability arising from explosion, collapse or underground property
damage. The City shall be included as an additional insured as their interest may appear
under this Agreement under Permittee’s Commercial General Liability insurance policy
using ISO Additional Insured Form or equivalent, providing at least as broad coverage.

Automobile Liability insurance covering all owned, non-owned, hired and
leased vehicles. Coverage shall be at least as broad as Insurance Services Office (ISO)
form.

5.3.3 Insurance Limits. The Permittee shall maintain the following
insurance coverages and limits:

Commercial General Liability insurance shall be written with limits of
$1,000,000 each occurrence, $2,000,000 general aggregate and a $2,000,000 products-
completed operations aggregate limit.

Commercial Automobile Liability insurance with a combined single limit
for bodily injury and property damage of $1,000,000 each accident.

5.3.4 Other Insurance Provision. The Permittee’s Commercial General
Liability insurance policy or policies shall be primary insurance as respect the City. Any
insurance, self-insurance, or self-insured pool coverage maintained by the City shall be
excess of the Permittee’s insurance and shall not contribute with it.

5.3.5 Acceptability of Insurers. Insurance is to be placed with insurers
with a current A.M. Best rating of not less than A-:VIL

5.3.6 Verification of Coverage. The Permittee shall furnish the City with
original certificates and a copy of blanket additional insured endorsement, evidencing the
insurance requirements of the Permittee before issuance of the Permit.
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5.3.7 Notice of Cancellation. Upon receipt of notice from its insurer,
Permittee shall provide the City with thirty (30) days’ prior written notice of any policy
cancellation.

5.3.8 Failure to Maintain Insurance. Failure on the part of the Permittee
to maintain the insurance as required shall constitute a Material Breach of the Permit, upon
which the City may, after giving thirty (30) days’ notice to the Permittee to correct the
Breach, immediately terminate the Permit.

5.4 Liens. Permittee shall keep its Facilities within the Public Rights-of-Way
free from all mechanic’s liens arising out of or in connection with the installation,
attachment, reattachment, removal, replacement, maintenance, and operation of the
Facilities on account of any action taken by or on Permittee’s behalf.

5.5 Financial Conditions.

5.5.1 Reimbursement of Direct Costs of Issuance. Renewal. Amendment
and Administration. Within thirty (30) days after notice, Permittee shall reimburse the City
for the City’s Direct Costs relating to the issuance, renewal, amendment, and
administration of this Master Use Permit.

5.5.2 Reimbursement of Direct Costs of Design Review and Inspection.
Permittee shall reimburse to the City, its Direct Costs of approvals and inspections, to the
extent that such Direct Costs are not included in the costs for issuance of and compliance
with the Master Use Permit. Approvals and inspection, including review of the Design
Documents and inspection for compliance with Standards (as defined in Section 7.2.1) and
the Design Documents.

5.5.3 Work Performed by the City. Subject to Section 5.5.6, Permittee
shall reimburse the City after submittal by the City of an itemized billing by project costs,
for Permittee’s proportionate share of all actual and identifiable expenses incurred by the
City in planning, designing, constructing, installing, repairing, or altering any City facility
as a result of the actual or proposed presence of Permittee’s Facilities. Such costs and
expenses shall include, but not be limited to, the, proportionate cost of City personnel
and/or contractors utilized to oversee or engage in any work in the Public Right of Way as
the result of the presence of Permittee’s Facility in the Public Right of Way. Such costs
and expenses shall also include but not be limited to the proportionate share of any time
spent reviewing construction plans in order to either accomplish the relocation of City
facilities or the routing or rerouting of any utilities so as not to interfere with Permittee’s
Facilities. The time of City employees or contractors shall be charged at the rates shown
on the City’s Taxes, Rates, and Fees schedule (if City employees) or at the hourly rate
billed to the City (if contractors). Any other costs will be billed proportionately on an
actual cost basis. All billing will be itemized to specifically identify the costs and expenses
for each project for which the City claims reimbursement. Further, any work performed
by the City that Permittee has failed to perform beyond applicable notice and cure periods
as required pursuant to this Master Use Permit and which is performed by the City in
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accordance with the terms of this Master Use Permit, shall be performed at the cost and
expense of the Permittee. Permittee shall be obligated to pay the Direct Costs to the City
of performing such work.

5.5.4 Costs of Publication. Permittee shall reimburse the City for all costs
of publication of this Master Use Permit, and any notices prior to any public hearing
regarding this Master Use Permit, contemporaneous with its acceptance of this Master Use
Permit.

5.5.5 Taxes and Fees. Nothing contained in this Master Use Permit
Agreement shall exempt Permittee from Permittee’s obligation to pay any applicable utility
tax, business tax, or ad valorem property tax, now or hereafter levied against real or
personal property within the City, or against any local improvement assessment imposed
on Permittee. Any fees, charges and/or fines provided for in the Orting Municipal Code or
any other City ordinance, and any compensation charged and paid for the Public Rights-
of-Way, whether pecuniary or in-kind, are separate from, and additional to, any and all
federal, state, local, and City taxes as may be levied, imposed or due from Permittee.

5.5.6 Time for Payment. All non-contested amounts owing shall be due
and paid within thirty (30) days of invoice. Any amounts payable under this Master Use
Permit by Permittee which shall not be paid upon the due date thereof, shall bear interest
at an annual rate equal to the commercial prime interest rate of the City's primary
depository bank during the period such unpaid amount is owed.

5.5.7 Reservation of Rights. Pursuant to Section 35.21.860 RCW, the
City is precluded from imposing a franchise fee on a telephone business as defined in RCW
82.04.065, except for administrative expenses or any tax authorized by RCW 35.21.865,
or a service provider as defined in RCW 35.21.860. Permittee hereby warrants that its
operations as authorized under this franchise are those of a telephone business as defined
in RCW 82.04.065 or as a service provider. As aresult the City, will not impose a franchise
fee under the terms of this ordinance, other than as described herein.

However, the City hereby reserves its right to impose a franchise fee on
Permittee for purposes other than to recover its administrative expenses, if Permittee’s
operations as authorized by this franchise change so that not all uses of the franchise are
those of a “telephone business” as defined in RCW 82.04.065 or as a service provider; or,
if statutory prohibitions on the imposition of such fees are removed. In either instance, the
City also reserves its right to require that Permittee obtain a separate franchise for its
change in use, which franchise may include provisions intended to regulate Permittee’s
operations, as allowed under applicable law.

ARTICLE 6. ENFORCEMENT AND REMEDIES

6.1 Communication and Discussion. The Parties are fully committed to
working with each other throughout the term of this Franchise and agree to communicate
regularly with each other at all times so as to avoid or minimize Disputes. The Parties
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agree to act in good faith to prevent and resolve potential sources of conflict before they
escalate into a Dispute. The Parties each commit to resolving a Dispute in an amicable,
professional and expeditious manner.

The Parties further agree that in the event a Dispute arises, they will attempt to
resolve any such Disputes through discussions between representatives of each Party. Each
Party will exchange relevant information that will assist the Parties in resolving the
Dispute.

6.2 Remedies. The Parties have the right to seek any and all remedies, in equity,
at law or in contract. Remedies are cumulative; the exercise of one shall not foreclose the
exercise of others. No provision of this Franchise shall be deemed to bar either Party from
seeking appropriate judicial relief.

Neither the existence of other remedies identified in this Master Use Permit nor the
exercise thereof shall be deemed to bar or otherwise limit the right of either Party to recover
monetary damages, as allowed under applicable Law, or to seek and obtain judicial
enforcement by means of specific performance, injunctive relief or mandate, or to commence
an action for equitable or other relief, and/or proceed against the other Party and any
guarantor for all direct monetary damages, costs and expenses arising from the Default and
to recover all such damages, costs and expenses, including reasonable attorneys’ fees.

The City specifically does not, by any provision of this Master Use Permit, waive any
right, immunity, limitation or protection otherwise available to the City, its officers, officials,

City Council, Boards, commissions, agents, or employees under federal, State, or local law.

6.3 Right to Cure Default.

6.3.1 Notice. If'aParty believes that the other Party is in default, such Party
shall give written notice to the Noticed Party stating with reasonable specificity the nature of
the alleged default. The Noticed Party shall have thirty (30) days, or such greater time as
specified in the notice or such lesser time as specified in the event that there is an imminent
threat of harm to the public health, safety or welfare resulting from the default, from the receipt
of such notice to:

6.3.1.1 Respond to the other Party, contesting that Party’s assertion
that a Default has occurred; or

6.3.1.2 Cure the default; or

6.3.1.3 Notify the other Party that the Noticed Party cannot cure the
default within the time provided in the notice, because of the nature of the Default. In the
event the Default cannot be cured within the time provided in the notice, the Noticed Party
shall promptly take all reasonable steps to begin to cure the Default and notify the other Party
in writing and in detail as to the exact steps that will be taken and the projected completion
date. In such case, the other Party may set a meeting to determine whether additional time
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beyond the time provided in the notice is indeed needed, and whether the Noticed Party’s
proposed completion schedule and steps are reasonable.

6.3.2 Time to Cure. When specitying the time period for cure, the Party
giving notice shall take into account, the nature and scope of the alleged Default, the nature
and scope of the work required to cure the Default, whether the Default has created or will
allow to continue an unsafe condition, the extent to which delay in implementing a cure
will result in adverse financial consequences or other harm to the Party giving notice, and
whether delay in implementing a cure will result in a violation of Law or Default of
contract.

6.3.3 Failure to Cure. If the Noticed Party fails to promptly commence
and diligently pursue cure of a Default to completion to the reasonable satisfaction of the
Party giving notice and in accordance with the agreed upon time line or the time provided
for in the Notice of Default, then the parties may pursue any remedies available to them.

6.4  Termination/Revocation. In addition to the remedies available to the City as
provided at Law, in equity or in this Master Use Permit, upon a Default without cure, the City
may revoke this Master Use Permit and rescind all rights and privileges associated with this
Master Use Permit in accordance with the following:

6.4.1 Notice. Prior to termination of the Master Use Permit, the City shall
give written notice to the Permittee of its intent to revoke the Master Use Permit. The notice
shall set forth the exact nature of the Default. If Permittee objects to such termination,
Permittee shall object in writing and state its reasons for such objection and provide any
explanation.

6.4.2 Hearing. The City may then seek a termination/revocation of the
Master Use Permit in accordance with this Subsection.

6.4.2.1 The City Council, or its designee, shall conduct a public
hearing to determine if termination/revocation of the Master Use Permit is warranted.

6.4.2.2 At least fourteen (14) days prior to the public hearing, the City
shall issue a public hearing notice that shall establish the issue(s) to be addressed in the public
hearing; provide the time, date and location of the hearing; provide that the Hearing
Body/Officer shall hear any Persons interested therein; and provide that the Permittee shall be
afforded fair opportunity for full participation, including the right to introduce evidence, to
require the production of evidence, to be represented by counsel and to question witnesses.
The public hearing notice shall be provided to Permittee in accordance with Section 8.13
hereof and public notice of the hearing shall be provided in the same manner as notice is
provided for regular meetings of the City Council.

6.4.2.3 Within sixty (60) days after the close of the hearing, the City

Council shall issue a written decision regarding the termination/revocation of the Master Use
Permit. If the City Council has designated another hearing body/officer to conduct the public
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hearing, such hearing body/officer shall make a recommendation to the City Council within
thirty (30) days following the close of the public hearing, and the City Council shall make a
decision upon the recommendation of the Hearing Body/Officer after a closed record hearing
and within sixty (60) days following receipt of the recommendation of the Hearing
Body/Officer. The decision of the City Council shall be final. The Parties recognize that a
decision to terminate/revoke a Master Use Permit is not a land use decision that is subject to
appeal pursuant to the Land Use Petition Act (Chapter 36.70C RCW). Failure to render a
decision within the required time period shall not be a basis for invalidation of the decision
that is made. Any appeal to which the Permittee may be entitled (e.g., constitutional or
statutory writ of review) shall be filed within 30 calendar days of issuance of the final decision
of the City Council.

6.4.3 Decision to Terminate. The City Council may consider one or more
of the following when determining whether or not to terminate/revoke the Master Use Permit
based upon the material Default:

6.4.3.1 The history of repeated non-compliance by Permittee with
material terms and conditions of this Master Use Permit;

6.4.3.2 Whether other remedies will achieve compliance with this
Master Use Permit;

6.4.3.3 Whether the Permittee has acted in good faith;

6.4.3.4 Whether the acts or omissions that gave rise to the Default
were willful or indifferent to the requirements that gave rise to the Default;

6.4.3.5 Whether the type of services provided by the Permittee will be
available to the general public through other providers;

6.4.3.6 Whether services provided by the Permittee are essential
public services or regulated utilities;

6.4.3.7 The impact or potential impact of the Default upon the public
health, safety and welfare;

6.4.3.8 The economic risk the City is exposed to as a result of the
Default;

6.4.3.9 Whether consent, permission, adjudication, an order or other
authorization of a governmental agency or body, is required as a condition precedent to the
City ordering the Permittee to abandon or remove Facilities from the Public Rights-of-Way
or to cease operations (temporarily or otherwise) of the Facilities.

6.4.3.10 Such other facts and circumstances that are relevant to the
controversy that gave rise to the Default and/or to whether or not the continued presence
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and operation of the Permittee Facilities with the Master Use Permit Area will be harmful
to the public health, safety or welfare.

6.5 Receivership. At the option of the City, subject to applicable law and lawful
orders of courts of competent jurisdiction, this Master Use Permit may be revoked after the
appointment of a receiver or trustee to take over and conduct the business of Permittee whether
in a receivership, reorganization, bankruptcy or other action or proceeding, unless:

6.5.1 The receivership or trusteeship is timely vacated; or

6.5.2 The receiver or trustee has timely and fully complied with all the terms
and provisions of this Master Use Permit, and has remedied all defaults under the Master Use
Permit. Additionally, the receiver or trustee shall have executed an agreement duly approved
by the court having jurisdiction, by which the receiver or trustee assumes and agrees to be
bound by each and every term, provision and limitation of this Master Use Permit.

ARTICLE 7. GENERAL CONDITIONS UPON USE OF PUBLIC RIGHTS-OF-WAY

7.1 Regulatory Permit. If Permittee has submitted an application for a Regulatory
Permit to perform work in the Public Rights-of-Way, the City shall, to the extent practicable,
consider such application contemporaneously with the design review requirements hereunder.

72 Submission: Approval of Design Documents.

7.2.1 Submission. At the time of application for a Regulatory Permit, or
in the event that Permittee seeks to alter or change the location of Facilities in a Master
Use Permit Area, Permittee shall submit its Design Documents to the City for review and
approval in accordance with the City’s plan review process.

7.2.2 Use of Public Rights-of-Way. Tthe City may require that Facilities be
installed at a particular time, at a specific place or in a particular manner as a condition of
access to the proposed Master Use Permit Area and may deny access if Permittee is not willing
to comply with such requirements; and, may require removal of any Facility that is not
installed in compliance with the Standards (defined in Section 7.3 below) or which is
installed without prior City approval of the time, place, or manner of installation.

7.2.3 Approval of Plans. At the time of application for a Use Permit for
Construction of Facilities within the Public Rights-of-Way, Permittee shall submit to
provide the City with detailed Design Documents for any System Construction as required
by the Public Works Director/City Engineer and as otherwise required pursuant to the
Orting Municipal Code, and shall submit to Architectural Design Review, pursuant to
OMC 13-6-7.

Work may not commence without prior approval by the City of the Design
Documents submitted by the Permittee, which approval will not be unreasonably withheld,

16



conditioned or delayed. The City may review and approve the Permittee’s Design
Documents with respect to:

7.2.3.1 Location/Alignment/Depth;
7.2.3.2 The manner in which the Facility is to be installed;

7.2.3.3 Measures to be taken to preserve safe and free flow of
traffic;

7.2.3.4 Structural integrity, functionality, appearance,
compatibility with and impact upon roadways, bridges, sidewalks, planting strips, signals,
traffic control signs, intersections, or other facilities and structures in the Public Rights-of-
Way;

7.2.3.5 Ease of future road maintenance, and appearance of the
roadway;

7.2.3.6 Compliance with applicable Standards (as defined below)
and codes; and

7.2.3.7 Compliance and compatibility with the City’s
comprehensive plan, six-year transportation plan, capital improvements plans, and regional
transportation improvement plans.

7.3 Compliance with Standards/Codes. Except as may be preempted by federal
or state Laws, all Facilities shall conform to and all Work shall be performed in compliance
with the following “Standards” as now or may be hereafter revised, updated, amended or
re-adopted:

7.3.1 Standards for Public Works Engineering and Construction. The
most current edition of the City of Orting Development Standards, Special Provisions and
Standard Details as adopted from time to time by the City. This document includes the
City Design Standards Manual, Design Standards Detail, and appendices, and the most
recently City adopted edition of the Standard Specifications for Road, Bridge and
Municipal Construction as prepared by the Washington State Department of Transportation
(“WSDOT”) and the Washington State Chapter of American Public Works Association
(“APWA”™);

7.3.2 MUTCD. The Washington State Department of Transportation
Manual of Uniform Traffic Control Devices (“MUTCD”);

7.3.3 Special Conditions. Requirements and standards set forth as
additional conditions in a Regulatory Permit.
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7.3.4 City Regulations. City ordinances, codes, and regulations those
establishing standards for placement of Facilities in Public Rights-of-Way, including by
way of example and not limitation, the specific location of Facilities in the Public
Rights-of-Way. This shall also include any road design standards that the City shall,
consistent with applicable law, deem necessary to provide adequate protection to the Public
Rights-of-Way, its safe operation, appearance, and maintenance;

7.3.5 Other Regulatory Requirements. Applicable requirements of federal
or state governmental authorities that have regulatory authority over the placement,
construction, or design of Permittee Facilities;

7.3.6 Industry Standards. All Work shall be done in a safe, thorough, and
workmanlike manner. All Facilities shall be durable and Constructed in accordance with
good engineering practices and standards promulgated by the government and industry for
placement, Construction, design, type of materials and operation of Permittee’s Facilities;

7.3.7 Safety Codes and Regulations. Permittee’s Facilities and Work shall
comply with all applicable federal, State and City safety requirements, rules, regulations,
Laws and practices. By way of illustration and not limitation, Permittee shall comply with
the National Electrical Safety Code and the Occupational Safety and Health Administration
(OSHA) Standards; and

7.3.8 Building Codes. Permittee’s Facilities and Work shall comply with
all applicable City Building Codes. However, nothing in this Master Use Permit excuses
Permittee from compliance with any other applicable City code, including without
limitation, construction codes, fire code, zoning codes and regulations.

7.4  Conditions Precedent to Work. Except as may be otherwise required by
applicable City code, rule, regulation or Standard, Permittee shall comply with the following
as a condition precedent to Work:

7.4.1 Regulatory Permits Required. Except in the event of an Emergency,
prior to performing any Work in the Public Right-of-Way requiring a Regulatory Permit,
Permittee shall apply for, and obtain, in advance, such appropriate Regulatory Permits from
the City as are required by ordinance or rule. Permittee shall pay all generally applicable and
lawful fees for the requisite City Regulatory Permits.

7.4.2 Compliance with Master Use Permit. Permittee shall be in material
compliance with the Master Use Permit.

7.5 Work in the Public Rights-of-Way.

7.5.1 Least Interference. Work in the Public Rights-of-Way shall be done
in a manner that does not unnecessarily hinder or obstruct the free use of the Public Rights-
of-Way or other public property and which causes the least interference with the rights and
reasonable convenience of property owners, businesses and residents along the Public Rights-
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of-Way. Permittee Facilities shall be designed, located, aligned and Constructed at
Permittee’s sole expense so as not to disturb or impair the use or operation of any street
improvements, utilities, and related facilities of City or City’s existing lessees, licensees,
permittees, franchisees, easement beneficiaries or lien holders, without prior written
consent of City or the Parties whose improvements are interfered with and whose consent
is required pursuant to agreements with the City existing prior to the Effective Date.
Permittee’s Facilities shall be designed, located, aligned, and Constructed in such a manner
as not to interfere with any planned utilities. For purposes of this section, “planned” shall
mean utilities which the City intends to construct in the future, which intent is evidenced
by the inclusion of said utility project in the Capital Investment Program Plan, a
comprehensive utility plan, a transportation improvement plan or other written
construction or planning schedule that is publicly available or provided to Permittee upon
request.

7.5.2 Work Subject to Inspection. The City may observe or inspect the
Construction Work, or any portion thereof, at any time to ensure compliance with
applicable Regulatory Permits, this Master Use Permit, applicable Law, the applicable
approved Design Documents, the Standards, and to ensure the Work is not being performed
in an unsafe or dangerous manner.

7.5.3  Notice to the Public. Except in the case of an Emergency, City
retains the right to require the Permittee to notify the public prior to commencing any
significant planned Construction that Permittee reasonably anticipates will materially
disturb or disrupt public property or have the potential to present a danger or affect the
safety of the public generally.

7.5.4 Work of Contractors and Subcontractors. Permittee’s contractors
and subcontractors performing Work in the Master Use Permit Area shall be licensed and
bonded in accordance with the City’s and State’s applicable regulations and requirements.
Any contractors or subcontractors performing Work within the Public Rights-of-Way on
behalf of the Permittee shall be deemed servants and agents of the Permittee for the
purposes of this Master Use Permit and are subject to the same restrictions, limitations and
conditions as if the Work were performed by Permittee. Permittee shall be responsible for
all Work performed by its contractors and subcontractors and others performing Work on
its behalf as if the Work were performed by it, and shall ensure that all such Work is
performed in compliance with this Master Use Permit and other applicable laws, and shall
be jointly and severally liable for all damages and correcting all damage caused by them.
It is Permittee’s responsibility to ensure that contractors, subcontractors or other Persons
performing Work on Permittee’s behalf are familiar with the requirements of this Franchise
and other applicable Laws governing the Work performed by them.

7.5.5 Emergency Permits. In the event that Emergency repairs are
necessary, Permittee shall immediately notify the City of the need for such repairs. Permittee
may initiate such Emergency repairs, and shall apply for appropriate Use Permits within forty-
eight (48) hours after discovery of the Emergency. In the event of an Emergency, a Permittee
may perform Emergency Work in the Public Rights-of-Way without first securing a Use
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Permit for such Emergency Work, provided that: (1) the Permittee notifies the City in
advance or as soon as practicable upon commencing work of the Emergency requiring the
performance of such Emergency Work and the type and location of such Work; (2) the
Permittee applies for a Use Permit by the third business day following commencement of such
Work; and (3) the Permittee, at its sole cost and expense, makes its Work performed in the
Public Rights-of-Way available for inspection to determine compliance with Laws and
Standards.

7.5.6 Stop Work. On notice from the City that any Work does not comply
with the Master Use Permit, the approved Design Documents for the Work, the Standards,
the Use Permit, or other applicable Law, or is being performed in an unsafe or dangerous
manner as reasonably determined by the City, the non-compliant Work may immediately be
stopped by the City. The stop work order shall be in writing, given to the Person doing the
Work and be posted on the Work site, indicate the nature of the alleged violation or unsafe
condition; and establish conditions under which Work may be resumed. If so ordered,
Permittee shall cease and shall cause its contractors and subcontractors to cease such
activity until the City is reasonably satisfied that Permittee is in compliance. If an unsafe
condition is found to exist, the City, in addition to taking any other action permitted under
applicable Law, may order Permittee to make the necessary repairs and alterations specified
therein forthwith to correct the unsafe condition by a time the City establishes in its reasonable
discretion. The City has the right to inspect, repair and correct the unsafe condition if
Permittee fails to do so, and to reasonably charge Permittee for the costs incurred to perform
such inspection, repair or correction. The authority and remedy set forth herein in this section
is in addition to, and not a substitute for, any authority the City may otherwise have to take
enforcement action for violation of City Codes or Standards.

7.5.7 Discovery of Hazardous Substances/Indemnity. In the event that the
Work of the Master Use Permit in, on, and upon the Master Use Permit Area results in the
discovery of the presence of Hazardous Substances (“Discovered Matters”) in, on or upon
the areas excavated or otherwise opened or exposed by Permittee within the Master Use
Permit Area (the “Excavated Areas”), the Permittee shall immediately notify the City and,
take whatever other reporting action is required by applicable Environmental Law as it
relates to the Discovered Matters in the Excavated Areas.

In the event the Permittee’s Work, in, on or upon the Master Use Permit
Area within the Excavated Areas results in a release (as determined under applicable
Environmental Laws) of Hazardous Substances which were, before such activities,
confined to areas within the Excavated Areas, but which after such activities by Permittee
are released beyond the Excavated Areas, and if the release is caused in whole or in part
by the Permittee, then the Permittee shall indemnify, defend and hold the City harmless
from the costs of all necessary Remedial Actions which are required under the applicable
Environmental Laws, to the extent of Permittee’s share of the liability for the release.
Permittee’s liability for the release may, inter alia, be determined by a final non-appealable
decision by a court of competent jurisdiction, or as provided in a final non-appealable
administrative order issued by the Environmental Authority, or by a consent decree entered
by Permittee and the Environmental Authority.
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7.6 Alterations. Except as may be shown in the Design Documents or
Regulatory Permits approved by the City or the record drawings, or as may be necessary
to respond to an Emergency, Permittee, and Permittee’s contractors and subcontractors,
may not make any material alterations to the Master Use Permit Area, or permanently affix
anything to the Master Use Permit Area, without the City’s prior written consent. Material
alteration shall include by way of example and not limitation, a change in the dimension
or height of the above ground Facilities. If Permittee desires to change either the location
of any Facilities or otherwise deviates from the approved design of any of the Facilities,
Permittee shall submit such change to the City in writing for its approval pursuant to
Section 7.2 of this Master Use Permit. Permittee shall have no right to commence any such
alteration change until after Permittee has received the City’s approval of such change in
writing.

7.7 General Conditions.

7.7.1 Right-of-Way Meetings. Subject to receiving advance notice,
Permittee will make reasonable efforts to attend and participate in meetings of the City
regarding Right-of-Way issues that may impact the Telecommunications System.

7.7.2 Compliance Inspection. Permittee’s Facilities shall be subject to the
City’s right of periodic inspection upon at least seventy-two (72) hours’ notice, or, in case of
an emergency, upon demand without prior notice, to determine compliance with the
provisions of this Master Use Permit or other applicable Law over which the City has
jurisdiction.  Permittee shall respond to requests for information regarding its
Telecommunications System as the City may from time to time issue in writing to
determine compliance with this Master Use Permit, including requests for information
regarding the Permittee’s plans for Construction and the purposes for which the Facility is
being Constructed.

7.7.3  One Call. If Permittee places Facilities underground, Permittee shall,
at its own expense, continuously be a member of the State of Washington one number
locator service under Chapter 19.122 RCW, or an approved equivalent, and shall comply
with all such applicable rules and regulations. The Permittee shall locate and field mark
its Facilities for the City at no charge.

7.7.4 Graffiti Removal. Within 5 business days after notice from the City,
Permittee shall remove any graffiti on any part of its Telecommunications System,
including, by way of example and not limitation, equipment cabinets. If either the
Permittee fails to do so within 5 business days or in the City’s discretion and subject to
advance communication with the Permittee, the City may remove the graffiti and bill the
Permittee for the reasonable cost thereof.

7.7.5 Dangerous Conditions. Authority for City to Abate. Whenever
Construction of Facilities has caused or contributed to a condition that in the reasonable
opinion of the City Engineer and/or Public Works Director, substantially impairs the lateral
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support of the adjoining Public Right-of-Way, street, or public place, or endangers the
public, any utilities, or City-owned property, the City may reasonably require the Permittee
to take action to protect the Public Right-of-Way, the public, adjacent public places, City-
owned property, streets, and utilities. Such action may include compliance within a
prescribed time. In the event that the Permittee fails or refuses to promptly take the actions
directed by the City, or fails to fully comply with such directions, or if Emergency
conditions exist which require immediate action, the City may, to the extent it may lawfully
do so, take such actions as are necessary to protect the Public Right-of-Way, the public,
adjacent public places, City-owned property, streets, and utilities, to maintain the lateral
support thereof, or actions regarded as necessary safety precautions; and the Permittee shall
be liable to the City for the reasonable costs thereof to the extent Permittee is the cause of
such condition, as determined by the City in its reasonable discretion.

7.7.6 No Duty. Notwithstanding the right of the City to inspect the Work,
issue a stop work order, and order or make repairs or alterations, the City has no duty or
obligation to observe or inspect, or to halt Work on, the applicable Facilities, it being solely
Permittee’s responsibility to ensure that the Facilities are Constructed and operated in strict
accordance with this Master Use Permit, a Use Permit, the approved Design Documents,
the Standards, and applicable Law. Neither the exercise nor the failure by the City to
exercise any right set forth in this Article 7 shall alter the liability allocation set forth in
this Master Use Permit.

7.7.7 Roadside Hazard. All of Permittee’s Facilities shall be kept by
Permittee at all times in a safe and hazard-free condition. Permittee shall ensure that
Facilities within the Public Rights-of-Way do not become or constitute an unacceptable
roadside obstacle and do not interfere with or create a hazard to maintenance of and along
the Public Rights-of-Way. In such event, the Permittee shall take corrective action. In the
event that the City determines that a Facility within the Public Rights-of-Way has become
or constitutes an unacceptable roadside obstacle or may interfere with or create a hazard to
maintenance of and along the Public Rights-of-Way, following written notice explaining
with reasonable specificity the nature of any such matter and a reasonable opportunity to
cure of not less than thirty (30) days, the Permittee shall take corrective action; provided
that, nothing herein shall relieve the Permittee from keeping its Facilities at all times in
safe and hazard-free condition.

Permittee, at all times, shall employ the standard of care attendant to the
risks involved and shall install and maintain in use commonly accepted methods and
devices for preventing failures and accidents which are likely to cause damage, injury, or
nuisance to the public or to Permittee’s agents or employees. Permittee, at its own expense,
shall repair, renew, change, and improve its Facilities from time to time as may be
necessary to accomplish this purpose. Permittee shall use suitable barricades, flags,
flaggers, lights, flares and other measures as required for the safety of all members of the
general public and to prevent injury or damage to any person, vehicle or property by reason
of such Work in or affecting such Public Rights-of-Way or property. All excavations made
by Permittee in the Public Rights-of-Way shall be properly safeguarded for the prevention of
accidents.
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7.7.8  Verification of Alignment/Depth. Upon the reasonable request and
prior written notice, in non-Emergency situations at least thirty (30) days’ notice by the
City and in order to facilitate the location, alignment and design of Public Improvements
(defined below), the Permittee agrees to locate, and if reasonably determined necessary by
the City, to excavate and expose portions of its Facilities for inspection so that the location
of same may be taken into account in the Public Improvement design; PROVIDED that,
Permittee shall not be required to excavate and expose its Facilities unless the Permittee’s
record drawings and maps of its Facilities submitted pursuant to Section 7.11 of this Master
Use Permit are reasonably determined by the City to be inadequate for purposes of this
paragraph.

7.7.9 No Interference. Permittee’s equipment operations shall comply with
all non-interference rules of the Federal Communications Commission (“FCC”). Permittee
agrees that in the event its Telecommunications System interferes with the operation of the
City public safety radio system, including but not limited to Lahar Warning System and
City of Orting Public Works SCADA radio network, as now or hereafter constructed and
operated, Permittee shall, within twenty-four (24) hours after notice, modify its Facilities
to eliminate such interference.

7.7.10 Shared Use of Excavations. If at any time, or from time to time, either
Permittee or the City shall cause excavations to be made near Facilities, the party causing such
excavation to be made shall afford the other, upon receipt of a written request to do so within
ninety (90) days of written notice from the party causing the excavation, an opportunity to use
such excavation, provided that: (i) such joint use shall not unreasonably delay the work of the
party causing the excavation to be made; and (ii) such joint use shall be arranged and
accomplished on terms and conditions satisfactory to both parties.

7.8 Facility Relocation at Request of the City.

7.8.1 Public Improvement. The City may require Permittee to alter,
adjust, relocate, or protect in place its Facilities within the Public Rights-of-Way when
reasonably necessary for construction, alteration, repair, or improvement of any portion of
the Public Rights-of-Way for purposes of public welfare, health, or safety (“Public
Improvements”).  Such Public Improvements include, by way of example but not
limitation, Public Rights-of-Way construction; Public Rights-of-Way repair (including
resurfacing or widening); change of Public Rights-of-Way grade; construction, installation
or repair of sewers, stormwater facilities, drains, water pipes, power lines, signal lines,
communication lines, or any other type of government-owned communications, utility or
public transportation systems, public work, public facility, or improvement of any
government-owned utility; Public Rights-of-Way vacation, and the Construction of any
public improvement or structure by any governmental agency acting in a governmental
capacity for the public benefit.

7.8.2 Alternatives. If the City requires Permittee to relocate its Facilities,
the City shall make a reasonable effort to provide Permittee with an alternate location
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within the Public Right-of-Way. The Permittee may, within thirty (30) days after receipt
of written notice requesting a relocation of its Facilities, propose design alternatives that
would mitigate or lessen the impact upon Permittee’s Facilities. The City shall provide a
full and fair evaluation of such proposed design alternatives that, in the judgment of the
City, would not impair, interfere with, or materially alter the scope, purpose or functioning
of the Public Improvement and would not increase the anticipated public costs of the Public
Improvement. If so requested by the City, Permittee shall submit additional information
to assist the City in making such evaluation. In the event that the City determines that it
does not have available resources within the existing Public Improvement budget to fully
and fairly evaluate Permittee’s proposal, the City shall not be obligated to further consider
such proposal unless and until the Permittee funds the additional costs to the City to
complete its evaluation. In the event the City determines, after due consideration, that
there is no other reasonable alternative, Permittee shall relocate its facilities as otherwise
provided in this Section 7.8.

7.8.3 Notice. The City shall notify Permittee in writing as soon as
practicable of the need for relocation and shall specify the date by which relocation shall
be completed. Except in case of Emergency such notice shall be no less than one hundred
and eighty (180) days. In calculating the date that relocation must be completed, City shall
consult with Permittee and consider the extent of Facilities to be relocated, the service
requirements, and the construction sequence for the relocation, within the overall project
construction sequence and constraints, to safely complete the relocation. Permittee shall
complete the relocation by the date specified, unless the City, or a reviewing court,
establishes a later date for completion, after a showing by the Permittee that the relocation
cannot be completed by the date specified using best efforts and meeting safety and service
requirements.

7.8.4 Coordination of Work. Permittee acknowledges and understands
that any delay by Permittee in performing the Work to alter, adjust, relocate, or protect in
place its Facilities within the Public Rights-of-Way may delay, hinder, or interfere with the
work performed by the City and its contractors and subcontractors in furtherance of
construction, alteration, repair, or improvement of the Public Improvement, and result in
damage to the City and/or its contractors, including but not limited to, delay and disruption
claims. Permittee shall cooperate with the City and its contractors and subcontractors to
coordinate such Permittee Work to accommodate the Public Improvement project and
project schedules to avoid delay, hindrance, or disruption of such project.

7.8.5 Assignment of Rights. In addition to any other rights of assignment
the City may have, the City may from time to time assign or transfer to its contractors or
subcontractors its rights under Section 7.10 of this Permittee.

7.8.6 Reimbursement for Costs. Notwithstanding the cost allocation
provisions set forth in this Master Use Permit, Permittee does not waive its right(s) to and
shall be entitled to seek reimbursement of its relocation costs as may be otherwise
specifically set forth and authorized by Law, including in statute. Further, if the City
reimburses or pays the relocation costs of a similarly situated franchisee for a given Public
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Improvement project, the City shall reimburse or pay Franchisee’s relocation costs on the
same basis.

7.9 Movement of Facilities for Others.

7.9.1 Private Benefit. If any alteration, adjustment, temporary relocation,
or protection in place of the Telecommunications System is required solely to accommodate
the Construction of facilities or equipment that are not part of a Public Improvement project,
Permittee shall, after at least sixty (60) days advance written notice, take action to effect the
necessary changes requested by the responsible Person; provided that, (a) the Person
requesting the same pays for the Permittee’s time, design, engineering and material costs
associated with the requested work; (b) the alteration, adjustment, relocation or protection in
place is reasonably necessary to accommodate such work; and (¢) Permittee’s services are not
interrupted.

7.9.2 Temporary Changes for Other Permittees. At the request of any
Person holding a valid permit and upon reasonable advance notice, Permittee shall
temporarily raise, lower or remove its wires as necessary to permit the moving of a building,
vehicle, equipment or other item. The expense of such temporary changes must be paid by
the permit holder. Franchisee shall be given not less than thirty (30) days’ advance notice
to arrange for such temporary wire changes.

7.10  Movement of Facilities During Emergencies.

7.10.1 Immediate Threat. In the event of an unforeseen event, condition or
circumstance that creates an immediate threat to the public safety, health, or welfare, the
City shall have the right to require Permittee to shut down, relocate, remove, replace, modify,
or temporarily disconnect Permittee’s Facilities located in the Public Rights-of-Way at the
expense of the Permittee without regard to the cause or causes of the immediate threat.

7.10.2 Emergency. In the event of an Emergency, or where a Facility
creates or is contributing to an imminent danger to health, safety, or property, the City
retains the right and privilege to protect, support, temporarily disconnect, remove, or
relocate any or all parts of the Telecommunications System located within the Public
Rights-of-Way, as the City may determine to be reasonably necessary, appropriate or
useful in response to any public health or safety Emergency and charge the Permittee for
costs incurred. The City may use contractors or agents to perform the actions permitted
pursuant to this Section 7.10.2, and shall endeavor to provide Permittee as much prior
notice as is possible of such action.

7.10.3 Notice. During Emergencies the City shall endeavor to, as soon as
practicable, provide notice to Permittee of such Emergency at a designated Emergency
response contact number, to allow Permittee the opportunity to respond and rectify the
problem without disrupting Telecommunications Service. If after providing notice, there is
no immediate response, the City may protect, support, temporarily disconnect, remove, or
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relocate any or all parts of the Telecommunications System located within the Public
Rights-of-Way in accordance with this Section 7.10.

7.10.4 Limitation on Liability. The City shall not be liable for any direct,
indirect, or any other such damages suffered by any person or entity of any type as a direct
or indirect result of the City’s actions under this Section.

7.11 Record of Installations.

7.11.1 Map/Record Drawing of Telecommunications System. Upon
request by the City, Permittee shall search for and provide the City with the most accurate
and available maps and record drawings in a form and content prescribed by the City
reflecting the horizontal and vertical location and configuration of its Telecommunications
System within the Public Rights-of-Way and upon City property in a format reasonably
acceptable to the City. Permittee shall provide the City with updated record drawings and
maps within a reasonable period of time following receipt of written request. As to any
such record drawings and maps so provided, Permittee does not warrant the accuracy
thereof and to the extent the location of the Telecommunications System is shown, such
Telecommunications System is shown in its approximate location.

7.11.2 Maps/Record Drawings of Improvements. After Construction
involving the locating or relocating of Facilities, the Permittee shall provide the City with
accurate copies of all record drawings and maps showing the horizontal and vertical
location and configuration of all located or relocated Facilities within the Public Rights-of-
Way. These record-drawings and maps shall be provided at no cost to the City, and shall
include hard copies and digital copies in a format reasonably specified by the City. Asto
any such record drawings and maps so provided, Permittee does not warrant the accuracy
thereof and to the extent the location of the Telecommunications System is shown, such
Telecommunications System is shown in its approximate location.

7.12  Restoration of Public Rights-of-Way. Public and Private Property.

7.12.1 Restoration after Construction. Permittee shall, after completion of
Construction of any part of its Telecommunications System, leave the Public Rights-of-
Way and other property disturbed thereby, in as good or better condition in all respects as
it was in before the commencement of such Construction. Permittee agrees to promptly
complete restoration work to the reasonable satisfaction of the City and in conformance
with City Standards, including by way of example and not limitation, backfilling and
restoration requirements as set forth in City Standards.

7.12.2 Notice. Except in the case of an Emergency, Permittee shall give
reasonable advanced notice to private property owners and tenants of Construction Work
on or adjacent to such private property if the Permittee reasonably anticipates such Work
will materially disturb or disrupt the use of private property and when the City otherwise
requires Permittee to provide such notice. If Permittee’s Work causes unplanned,
unapproved, or unanticipated disturbance of or alteration or damage to Public Rights-of-Way
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or other public or private property, the Franchisee shall promptly notify the property owner
within twenty-four (24) hours.

7.12.3 Duty to Restore. If Permittee’s Work causes unplanned, unapproved,
or unanticipated disturbance of or alteration or damage to Public Rights-of-Way or other
public property, it shall promptly remove any obstructions therefrom and restore such
Public Rights-of-Way and public property to the reasonable satisfaction of the City and in
accordance with City Standards.

7.12.4 Temporary Restoration. If weather or other conditions do not allow
the complete restoration required by this Section, Permittee shall temporarily restore the
affected Public Right-of-Way or public property. Permittee shall promptly undertake and
complete the required permanent restoration when the weather or other conditions no
longer prevent such permanent restoration.

7.12.5 Survey Monuments. All survey monuments which are disturbed or
displaced by any Work shall be referenced and restored, as per WAC 332-120, as the same
now exists or may hereafter be amended, and all pertinent federal, state and local standards
and specifications.

7.12.6 Approval. The City Engineer, or designee, shall be responsible for
observation and final approval of the condition of the Public Rights-of-Way and City
property following any restoration activities therein. Permittee is responsible for all testing
and monitoring of restoration activities. The provisions of this section shall survive the
expiration, revocation or termination of this Master Use Permit.

7.12.7 Warranty. Permittee shall warrant any restoration work performed by
Franchisee in the Public Rights-of~-Way or on other public property for two (2) years, unless
a longer period is required by applicable City Standards. If restoration is not satisfactorily
and timely performed by the Permittee, the City may, after prior notice to the Permittee, or
without notice where the disturbance or damage may create an imminent risk to public health
or safety, cause the repairs to be made and recover the reasonable cost of those repairs from
the Permittee. .

7.12.8 Restoration of Private Property. When Permittee does any Work in
the Public Rights-of-Way that affects, disturbs, alters, or damages any adjacent private
property, it shall, at its own expense, be responsible for restoring such private property to
the reasonable satisfaction of the private property owner.

7.12.9 Failure to Restore per City Standards. If Permittee should fail to
leave any portion of the excavation in a condition that meets the City’s Standards, the City
may on five (5) days’ notice to Permittee, which notice shall not be required in case of an
Emergency, cause all work necessary to restore the excavation to a safe condition.
Permittee shall pay to the City the cost of such work; which shall include, among other
things, the City’s overhead in obtaining completion of said work (provided that in no event
shall such overhead exceed 5% of the total costs, fees and expenses of third parties).
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7.13  Approvals. Nothing in this Master Use Permit shall be deemed to impose
any duty or obligation upon the City to determine the adequacy or sufficiency of
Permittee’s Design Documents or to ascertain whether Permittee’s proposed or actual
Construction is adequate or sufficient or in conformance with the Design Documents
reviewed and approved by the City. No approval given, inspection made, review or
supervision performed by the City pursuant to or under authority of this Master Use Permit
shall constitute or be construed as a representation or warranty express or implied by the
City that such item reviewed, approved, inspected, or supervised, complies with applicable
Laws or this Master Use Permit or meets any particular Standard, code or requirement, or
is in conformance with the approved Design Documents, and no liability shall attach with
respect thereto. City approvals and inspections as provided herein, are for the sole purpose
of protecting the City’s rights as the owner and/or manager of the Public Rights-of-Way
and shall not constitute any representation or warranty, express or implied, as to the
adequacy of the design or Construction of the Facilities or Telecommunications System,
suitability of the Master Use Permit Area for Construction, or any obligation on the part of
the City to insure that Work or materials are in compliance with any requirements imposed
by a governmental entity. The City is under no obligation or duty to supervise the design,
Construction, or operation of the Telecommunications System.

7.14  Abandonment of Facilities. Except as may be otherwise provided by Law,
Permittee may not abandon in place any Facilities in the Public Rights-of-Way without
written consent from the City. Permittee shall provide written notice of its intent to
abandon and such notice shall include a description of the Facilities it intends to abandon,
the specific location in the Public Rights-of-Way of such Facilities, and the condition of
such Facilities. If the City determines within 180 days of the receipt of notice of
abandonment from the Permittee, that it wants the Facilities to be removed, then the
operator must remove its abandoned Facilities by a date specified by the City and restore
the Public Rights-of-Way in accordance with City Standards. Permittee shall be and
remain responsible in perpetuity for any Facilities abandoned in the Public Rights-of-Way.

7.15  Location of Facilities. Permittee shall place any new Facilities underground
where existing telecommunications and cable facilities are located underground; provided,
however, that any new Facilities may be located above-ground where existing aerial routes
are available from utility pole owners. Any new Facilities to be located above-ground shall
be placed on existing utility poles. No new utility poles shall be installed in connection
with placement of new above-ground Facilities.

ARTICLE 8. MISCELLANEOUS

8.1 Entire Agreement. This Master Use Permit contains all covenants and
agreements between the City and the Permittee relating in any manner to the Master Use
Permit, use, and occupancy of the Public Rights-of-Way and other matters set forth in this
Master Use Permit. No prior agreements or understanding pertaining to the same, written
or oral, shall be valid or of any force or effect and the covenants and agreement of this
Master Use Permit shall not be altered, modified, or added to except in writing signed by
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the City and Permittee and approved by the City in the same manner as the original Master
Use Permit was approved.

8.2 Incorporation of Exhibits. All exhibits attached at the time of execution of
this Master Use Permit or in the future as contemplated herein, are incorporated by
reference as though fully set forth herein.

8.3 Calculation of Time. All periods of time referred to herein shall include
Saturdays, Sundays, and legal holidays in the State of Washington, except that if the last
day of any period falls on any Saturday, Sunday, or legal holiday in the State of
Washington, the period shall be extended to include the next day which is not a Saturday,
Sunday, or legal holiday in the State of Washington; provided that, the Effective Date shall
be determined as provided at Section 4.3 of this Master Use Permit.

8.4  Time Limits Strictly Construed. Whenever this Master Use Permit sets
forth a time for any act to be performed by Permittee, such time shall be deemed to be of
the essence, and any failure of Permittee to perform within the allotted time may be
considered a Breach of this Master Use Permit.

8.5  No Joint Venture. Nothing contained in this Master Use Permit shall create
any partnership, joint venture, or principal-agent relationship or other arrangement between
Permittee and the City. Neither Party is authorized to, nor shall either Party act toward
third Persons or the public in any manner which would indicate any such relationship with
the other.

8.6 Approval Authority. Except as may be otherwise provided by Law or
herein, any approval or authorization required to be given by the City, shall be given by
the Public Works Director (or his/her successor), or by the Public Works Director’s
designee.

8.7 Waiver. No failure by either Party to insist upon the performance of any of
the terms of this Master Use Permit or to exercise any right or remedy consequent upon a
Breach thereof, shall constitute a waiver of any such Breach or of any of the terms of this
Master Use Permit.

8.8 Severability. If any word, article, section, subsection, paragraph, provision,
condition, clause, sentence, or its application to any person or circumstance (collectively
referred to as “Term™), shall be held to be illegal, invalid, or unconstitutional for any reason
by any court or agency of competent jurisdiction, such Term declared illegal, invalid or
unconstitutional shall be severable and the remaining Terms of the Master Use Permit shall
remain in full force and effect unless to do so would be inequitable or would result in a
material change in the rights and obligations of the Parties hereunder.

8.9  Notice. Any notice required or Permitted to be given hereunder shall be in

writing, unless otherwise expressly permitted or required, and shall be deemed effective
either, (1) upon hand delivery to the person then holding the office shown on the attention
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line of the address below, or, if such office is vacant or no longer exists, to a person holding
a comparable office, or (i1) when delivered by a nationally recognized overnight mail
delivery service, to the Party and at the address specified below:

Permittee’s address: MCImetro Access Transmission Services Corp.
d/b/a Verizon Access Transmission Services
600 Hidden Ridge — E02E102
Irving, TX 75038
Phone: 972.457.7420

with a copy (except for invoices) to:

Verizon Business Services

1320 N. Courthouse Road, Suite 900
Arlington, VA 22201

Attn: General Counsel, Network & Technology

The City’s Address: City of Orting
110 Train Street SE
Orting, WA 98360

The City and Permittee may designate such other address from time to time by giving
written notice to the other.

8.10  Survival of Terms. Upon the expiration, termination, revocation, or
forfeiture of the Master Use Permit, the Permittee shall no longer have the right to occupy
the Master Use Permit Area. However, the Permittee’s obligations under this Master Use
Permit to the City shall survive the expiration, termination, revocation, or forfeiture of
these rights according to its terms for so long as the Permittee’s System or any part thereof
shall remain in whole or in part in the Public Rights-of-Way, the Permittee transfers
ownership of all Facilities in the Master Use Permit Area to a third-party, or the Permittee
abandons said Facilities in place, all as provided herein.

8.11 Force Majeure. In the event Permittee is prevented or delayed in the
performance of any of its obligations herein due to circumstances beyond its control or by
reason of a force majeure occurrence, such as, but not limited to, acts of God, acts of
terrorism, war, riots, civil disturbances, natural disasters, floods, tornadoes, earthquakes,
unusually severe weather conditions, employee strikes and unforeseen labor conditions not
attributable to Permittee’s employees, Permittee shall not be deemed in Breach of
provisions of this Master Use Permit and shall not be liable for delay damages. If Permittee
believes that circumstances beyond its control or by reason of a force majeure occurrence
have prevented or delayed its compliance with the provisions of this Master Use Permit,
Permittee shall provide documentation as reasonably required by the City to substantiate
the Permittee’s claim. Permittee shall have a reasonable time, under the circumstances, to
perform the affected obligation under this Master Use Permit or to procure a substitute for
such obligation which is satisfactory to the City.
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8.12  Attorneys’ Fees. In case either City or Permittee shall bring suit under this
Permit, the substantially prevailing party shall recover all legal costs, including but not
limited to reasonable attorneys’ and expert witness fees which shall be determined and
taxed by the court as part of the costs of such action. All covenants, agreements, terms, and
conditions contained in this Lease shall apply to and be binding upon City and Lessee and
their respective heirs, executors, administrators, successors, and assigns.

8.13  Venue/Choice of Law. This Master Use Permit shall be governed by and
construed in accordance with the laws of the State of Washington. Any action brought
relative to enforcement of this Master Use Permit, or seeking a declaration of rights, duties
or obligations herein, shall be initiated in the Superior Court of Pierce County. Removal
to federal court shall be to the Federal Court of the Western District of Washington.

Section 2. Effective Date. This ordinance, or a summary thereof, shall be
published in the official newspaper of the City, and shall take effect and be in full force in
accordance with Article 4.3 herein.

ADOPTED BY THE CITY COUNCIL AT A REGULAR MEETING THEREOF

ON THE DAY OF , 2019, AND SIGNED IN AUTHENTICATION OF
ITS PASSAGE THIS DAY OF , 2019.
CITY OF ORTING

Joshua Penner, Mayor

ATTEST/AUTHENTICATED:

Jane Montgomery, City Clerk

Approved as to form:

Charlotte A. Archer
Inslee, Best, Doezie & Ryder, P.S.
City Attorney

Filed with the City Clerk:
First reading:

Passed by the City Council:
Ordinance No.

Date of Publication:
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EXHIBIT A
Master Use Permit Area

32



EXHIBIT B

[COMPANY NAME | Acceptance Form

Date :

City of Orting

City Clerk's Office
110 Train Street SE
Orting, WA 98360

Re: Ordinance No. , Adopted on

Dear City Clerk:

In accordance with and as required by City of Orting Ordinance No. , passed by
the City Council and approved by the Mayor on (the
"Ordinance"), MClmetro Access Transmission Services Corp. d/b/a Verizon Access
Transmission Services hereby accepts all of the terms, conditions, and obligations to be
complied with or performed by it under the Ordinance.

Sincerely,

MClImetro Access Transmission Services Corp. d/b/a Verizon Access Transmission
Services

By:

Signature

Name
Title
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STATE OF WASHINGTON )

) ss.
COUNTY OF PIERCE )
On this day personally appeared before me , to me known

to be the individual described in and who executed the within and foregoing instrument,
and acknowledged that he/she signed the same as his/her free and voluntary act and deed,
for the uses and purposes therein described.

WITNESS my hand and official seal hereto affixed this day of
, 20

(Notary Signature)

(Printed Name of Notary)
NOTARY PUBLIC in and for the State of
Washington

Residing at:
My commission expires:
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(D City Of Orting
&’ Council Agenda Summary Sheet

. Committee Study Session Council

Subject: Grant

Policy- Proposed Agenda ltem #: CGA AB19-43

Amendments. For Agenda of: 6.13.19 6.19.19
Department: Administration/CGA
Date Submitted: | 6.13.19

Cost of Item: S

Amount Budgeted: S

Unexpended Balance: S

Bars #:

Timeline:

Submitted By: City Clerk/CGA Committee

Fiscal Note:

Attachments: Proposed Grant Policy amendments

SUMMARY STATEMENT:

The City Council passed the Grant Policy on October 11, 2017. At that time, City staff wanted to
formalize the grant process and establish a clear procedure which applicants could follow.

Council first reviewed the proposed policy and sent the policy back to CGA to work on alternate
solutions to replace the request for compiled statements. CGA has completed their review and
the proposed amendments encourage organizations to fundraise so that they are not solely
dependent on grant funds from the City that may or may not be allocated due to limited city
funds. The amendment also addresses the desire to give priority to the vulnerable and needy.
And establishes funding Levels. The CGA Committee reviewed the policy on June 13™, 2019, and
recommends the proposed amendments.

RECOMMENDED ACTION: Move to the consent agenda for the July 10", 2019 meeting.

FUTURE MOTION: To Approve And Adopt The Modifications To The Grant Policy As
Presented.




CITY OF ORTING

Grant Policy

Mission Statement: The City of Orting supports the development of services
and organizations which bring significant value to its citizens and which serve
a public purpose.

Section 1I. Baseline Criteria for receiving grant funding.

Selected grant recipients may receive direct cash contributions from the City of Orting, pursuant
to the following procedures and conditions. Grant funding is defined as direct cash donations to
non-profit and/or section 501(c)(3) organizations which bring significant value to the citizens of
Orting and which serve a public purpose. and organizations that benefit vulnerable and needy
populations are given priority. Grant requests are considered on an annual basis and receiving a
grant is not guaranteed vear to year. Grant requests are dependent on limited city funds and the
council reserves the right to allocate funds as it deems appropriate.

All organizations requesting grant funding must comply with the following eligibility standards:

A. Organizations must be legally tax exempt as defined by IRS section 501(c) (3) or non-
profit status, and shall provide proof of the same to the City upon request.

B. Pursuant to the terms of Section III herein, Organizations must carry their own insurance,
and shall execute an agreement wherein the Organization agrees to use the grant funds for
the public purpose identified in the Organization’s application materials, and further agrees
to indemnify the City and hold the City harmless (see Attachment A, hereto).

C. Organizations must serve the residents within the City of Orting and/or the Orting School
District.

D. When approved, all materials distributed by the Organization as a result of the City’s grant
must contain the City of Orting logo.

The City will prioritize requests received from groups and activities by those groups that serve
seniors, youth, the infirm or disabled and people in need within the City. Certain cohort groups
are assumed to meet this criteria, including groups that serve senior citizens age 65 and older;
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people with disabilities who qualify for the Pierce County Property Tax exemption/reductions; and
food bank recipients.

Section Il. Process for seeking Grant:

1.

All groups seeking grants from the City of Orting must submit a formal request in writing
by August st of each calendar year for the following year. The request must include a
cover letter specifying the dollar amount sought and how it will be used. The letter must
include the following attachments:

A. Grant Application;

B. Previous year’s financial statement;
C. Current year’s budget documents;
D. Signed Contract Agreement
E

. Proof of non-profit status, including but not limited to 501(c)(3) identification
number.

F. Proof of liability insurance.

Grant seekers must submit one electronic copy and one original copy of their application
and a cover letter and any attachments to the City Clerk or designee by August 1. The
copies of these materials will be reviewed by the Community and Government Affairs
Committee in September, who will bring their recommendation to the full Council at a
study session in September. Those recommendations will be discussed during budget
workshops. Members of the public may view the file copy at City Hall during business
hours or make a Public Records Request to the City Clerk to obtain a copy.

A representative of the group must attend the Community and Government Affairs
(“CGA") Committee meeting in order to present the organizations request and answer any
questions. The City shall provide the organization notice of the CGA Committee meeting
at which the organization’s application will be reviewed.

The CGA Committee will review applications and make a recommendation to the City
Council. The City Council will make a final determination by Resolution during budget
season.

Grant recipients shall execute a contract with City in substantially the same form as is
depicted at Exhibit A hereto. The contract shall be executed prior to the receipt of grant
funds.

Grant recipients shall report regarding the organization’s use of the grant funds to the
City Council in the manner set in the aforementioned contract and by the date set therein.
Failure to report shall compromise the grant recipient’s ability to receive future grant
funding.
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Section III. Funding Levels.

The intent of the Council with setting funding thresholds is to encourage
organizations to fundraise. The City does not typically want to be a long term major
grantor of any particular organization, and believes that fundraising is the primary
purpose of a non-profit board. All current grant recipients will be reset to vear one
of the table below. The following table lays out the Council’s intended funding
structure.

Year Maximum Percent of Recipient’s Prior Year’s Revenue
1 At Council’s Discretion

2% 20%

31 15%

4 10%

5 5%

6+ No more than 5% of recipient’s prior year’s revenue

Section IV. Grants of Facilities

Grant requests may request in their application use of a city facility without cost for
a purpose that is the same as the stated mission of the grantor’s organization.
Fundraising at City facilities is not permitted unless the grantee has paid a rental fee
for the city facility.

Section H1V. Insurance & Indemnity Requirements for City Grant.

All organizations selected to receive a grant pursuant to this policy shall execute an agreement
with the City prior to the dispersal of funds, and said agreement shall include (but is not limited
to) the following requirements pertaining to indemnification and insurance:

1. Indemnification / Hold Harmless

User shall defend, indemnify and hold harmless the City of Orting, its officers, officials, employees
and volunteers from and against any and all claims, suits, actions, or liabilities for injury or death
of any person, or for loss or damage to property, which arises out of the use of Premises or from
any activity, work or thing done, permitted, or suffered by User in or about the Premises, except
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only such injury or damage as shall have been occasioned by the sole negligence of the City of

Orting.

2.

Insurance
A. Insurance Term

The User shall procure and maintain for the duration of the use or rental period insurance
against claims for injuries to persons or damage to property which may arise from or in
connection with the use of the facilities and the activities of the User and his or her guests,
representatives, volunteers and employees.

B. No Limitation

User’s maintenance of insurance as required by the agreement shall not be construed to
limit the liability of the User to the coverage provided by such insurance, or otherwise limit
the City of Orting’s recourse to any remedy available at law or in equity.

C. Required Insurance
User’s required insurance shall be as follows:

General Liability insurance shall be at least as broad as Insurance Services Office (ISO)
occurrence form CG 00 01 covering premises, operations, products-completed operations
and contractual liability. The City of Orting shall be named as an additional insured on
User’s General Liability insurance policy using ISO Additional Insured-Managers or
Lessors of Premises Form CG 20 11 or an endorsement providing at least as broad
coverage. The General Liability insurance shall be written with limits no less than
$1,000,000 each occurrence, $1,000,000 general aggregate.

The insurance policy shall contain, or be endorsed to contain that the User’s insurance
coverage shall be primary insurance as respect the City of Orting. Any insurance, self-
insurance, or self-insured pool coverage maintained by the City of Orting shall be excess
of the User’s insurance and shall not contribute with it.

D. City of Orting Full Availability of User Limits

If the User maintains higher insurance limits than the minimums shown above, the City of
Orting shall be insured for the full available limits of Commercial General and Excess or
Umbrella liability maintained by the User, irrespective of whether such limits maintained
by the User are greater than those required by this contract or whether any certificate of
insurance furnished to the City of Orting evidences limits of liability lower than those
maintained by the User.

B, Certificate of Insurance and Acceptability of Insurers
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The User shall provide a certificate of insurance evidencing the required insurance before
using the Premises.

Insurance is to be placed with insurers with a current A.M. Best rating of not less than A:
VIL
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Grant Application-2019

City of Orting - Office of the City Clerk
PO Box 489-110 Train St., Orting, WA 98360
Phone: (360) 893-2219 ext.133 - Fax: (360) 893-6809
www.cityoforting.org

FOR CITY CLERK USE ONLY:

Name of Organization: UBI #:

Contact Person’s Name and Title:

Mailing Address:

Phone: Email Address:

Amount Requested: $

How the grant will be used (This information can be provided in a letter, attached to this application):

Who does the grant serve (This information can be provided in a letter, attached to this application):

What city facilities will you be requesting for usage with this grant (May not use facilities for fundraising):

Al ki 's from the City of Orti "

1. Submit one (1) original and one (1) electronic copy of this application, along with the following
attachments to the City no later than August 1%, at 3:00pm, (for grants to be issued in the following year).
Grants will be approved and distributed at the City's discretion.

1. Previous year’s annual financial statement

2. Current year's budget

3. Proof of non-profit status, including but not limited to 501(c)(3) identification number.

4. Copy of Liability Insurance with rider for the City (rider may be provided after approval).

2. Arepresentative of the applicant shall attend the City Council's Community and Government Affairs
Committee Meeting to discuss the contents of the application.
The attachments that shall be included with the application include:

3. If selected, an authorized representative of the applicant shall execute a contract with the City
before the group shall receive the funding.

/ i
Signature of Authorized Representative of Applicant Date

Please return completed form and any additional information te: City of Orting — Attn: City Clerk 110 Train
St. SE, PO Box 489, Orting, WA 98360 For more information, please call (360)893-2219.



